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Executive summary
Content, aim and structure of the thematic report
This thematic report1 focuses on Council Directive 2004/113/EC (the Directive or the Goods and Services
Directive).2 The purpose of this Directive is ‘to lay down a framework for combating discrimination based
on sex in access to goods and services, with a view to putting into effect in the Member States the principle
of equal treatment between men and women’. The aim of this thematic report is twofold. First, to take
stock of the Directive and its implementation in the Member States in order to highlight its achievements
and shortcomings, as well as identifying the reasons for them. Secondly, to suggest measures that can
(and should) be introduced in order to address these shortcomings. These suggestions aim not only
to ensure that the Directive achieves its full potential, but also to expand its scope, in light of ongoing
societal and technological developments, such as the development of the platform economy, and more
generally the expansion of artificial intelligence.3 This report maintains that this approach would ensure
that the Directive is well equipped to address the challenges of today’s society and ultimately to stand
the test of time.
In order to inform this thematic report, a questionnaire was distributed to the national gender experts
in the European network of legal experts in gender equality and non-discrimination,4 covering all the
27 European Union Member States plus the UK and three European Free Trade Association (EFTA)
countries (Iceland, Liechtenstein and Norway). The questionnaire cut-off date was 3 May 2021.
The Goods and Services Directive is part of the EU gender equality acquis: it entered into force in
December 2004 and Member States had until December 2007 to implement it. The Directive represents
a significant development in the history of EU equality law: not only does it add an important measure to
the existing canon, but it is also the first instrument that expands the concept of sex equality beyond the
realm of employment and professional life. Indeed, the idea behind this instrument was that, in order to
be effective, the principle of gender equality could not be limited to employment but needed to be applied
to all aspects of everyday life. Although progress had been made in the pursuit of equality, discrimination
based on gender continued to occur in many areas of life and this could ‘be (…) damaging, acting as a
barrier to the full and successful integration of men and women into economic and social life’.5 The types
of discrimination that the Directive intends to combat take many forms; for example, a woman being
unable to obtain a loan or a mortgage because of the perception that her caring responsibilities will
prevent her from working and thus repaying the money, as well as discrimination in everyday situations,
such not being able to access public transport with a pram or having to pay more for a haircut than a
man would. By taking the principle of equality beyond the market to areas of everyday life, the Goods and
Services Directive is truly a paradigm shift.

1
2
3
4
5

This is not the first report on Council Directive 2004/113/EC. For details see Part 1 (Introduction) of this report.
Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and
women in the access to and supply of goods and services OJ [2004] L 373, 21 December 2004 (Goods and Services Directive),
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0113.
See Gerards, J. and Xenidis, R. (2020) Algorithmic discrimination in Europe: Challenges and opportunities for gender equality
and non-discrimination law.
The questionnaire is available in Annex III of this report. For more information on the European network of legal experts in
gender equality and non-discrimination, see http://ec.europa.eu/justice/gender-equality/tools/legal-experts/index_en.htm.
Further information is available on the website of the European Equality Law Network, see https://www.equalitylaw.eu/.
Council Directive 2004/113/EC, Recital 9.
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Accordingly, at the time of its implementation, the Commission considered the Directive to be ‘a real
moral and legal obligation’ aimed at ‘consolidating the concept and the reality of a Europe of citizens’.6
There are several positive developments to celebrate. To start with, one of the main successes of the
Directive is in the area of financial services, and in particular, insurance.7 Also, in the main, Member States
have reported engaging with issues relevant to the Directive in a way that de facto goes above and
beyond both its personal and material scope. For example, it is not unusual for Member States to extend
the protection against discrimination when accessing and supplying goods and services to the areas of
media, education and advertising content, or to the ground of sexual orientation. Societal developments
for example in relation to transgender rights are reflected in EU documents and case law. This report aims
to further facilitate a broader discussion in these areas.
However, despite the Directive’s influence and ambition, is it truly possible to say that the ‘moral and
legal obligation’ that compelled the Commission to introduce the Goods and Services Directive almost
two decades ago has been fulfilled? The reports from the national experts show that, across Europe,
both direct and indirect discrimination based on sex when accessing or supplying goods and services, as
well as forms of harassment and sexism, continue to occur. Equally, harmful instances of sexism, gender
stereotyping, harassment and sexual harassment continue to occur on a regular basis, in particular in
public spaces such as on transport, and in restaurants, shops and leisure venues, where often, they are
at best ignored and at worst simply tolerated. Overall, it can be argued that, in contrast to the other EU
equality directives,8 the Goods and Services Directive has not had the desired impact on the Member
States.
There is no single specific reason that explains this, but rather a set of complex and intertwined situations
linked to both the EU and the Member States themselves. For example, at EU level there are historical
political reasons that led to difficult compromises when the Directive was negotiated and drafted that
have de facto watered down the initial proposal.9 As a result, in comparison with another Article 13
(now Article 19 TFEU) directive, namely the Racial Equality Directive, the Goods and Services Directive
prohibits discrimination in a narrower range of areas by excluding education, and media and advertising
content, and the rationale for these differences is difficult to comprehend. Furthermore, the technological
developments that have taken place since its implementation have challenged its very role and have
raised the question of how this instrument can be adapted or interpreted in such a way as to address
them. In other words, the Goods and Services Directive continues to have the flavour of ‘unfinished
business’. Finally, the fact that there is very little case law at both EU and domestic level has meant that
the European Court of Justice (CJEU) has not had the opportunity to clarify the content of the Directive.
At national level, the experts are broadly in agreement that, despite its potential, the Directive is, at
best, ‘underused’ and ‘unknown’ (Belgium). Accordingly, this has led to a lack of awareness amongst the
stakeholders, which makes discrimination in relation to goods and services more difficult to identify. For
example, if a disabled person cannot access a shop because of the lack of wheelchair facilities, both the
individual affected and the shop owner may well be aware that to have such facilities is a legal right and
6
7
8

9

Proposal for a Council Directive implementing the principle of equal treatment between women and men in the access to
and supply of goods and services. COM(2003) 657 final, Brussels 5.11.2003, at p. 4.
See the discussion on Article 5 of the Goods and Services Directive and C-236/09 Test-Achats in Part II, in particular in
section 2.3.5 (Insurance and related financial services).
See for example the EU gender equality directives: Directive 79/7/EEC on the progressive implementation of the principle
of equal treatment for men and women in matters of social security, OJ L 6, pp. 24-25; Directive 2006/54/EU on the
implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment
and occupation (recast), OJ L 204, pp. 23-36; Directive 2010/41/EU on the application of the principle of equal treatment
between men and women engaged in an activity in a self-employment activities repealing Council Directive 86/613/EEC,
OJ L 180, pp. 1-6, as well as Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin and Directive 2000/78/EC establishing a general framework for equal treatment in
employment and occupation that prohibits discrimination on grounds of religion and belief, age, disability and sexual
orientation.
Krois, C. (2006) ‘Directive 2004/113/EC on Sexual Equality in Access to Goods and Services: Progress or Impasse in European
Sex Discrimination Law?’, Columbia Journal of European Law, pp. 323-338.
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requirement. However, if parents cannot access a shop because it is too difficult to enter with a pram, they
will not necessarily think that access is a legal entitlement.
Furthermore, the Directive is often associated (and thus often dismissed) with the cost of pink razors or
higher prices for haircuts for women as opposed to haircuts for men. In some countries, complaints to
the equality ombudsman concerning issues such as cheaper happy hour offers for women and differential
pricing of hairdressing are perceived as ‘trivial’ (Finland). The Belgian expert noted that complaints
in areas that mainly affect women (e.g. hairdressing, ‘pink tax’ on certain products) receive very little
attention in comparison to complaints in areas that also involve men, such as access fees for men in
respect of leisure activities (e.g. nightclubs). In these cases, some experts feel that discrimination against
men is perhaps more visible (Belgium, Croatia).
The thematic report is organised in three main parts. Part I (‘Introduction’) introduces the aim and scope
of the report, as well as the EU equality provisions. Part II (‘The Goods and Services Directive in the
Member States’) focuses on how the Directive has been implemented in the Member States. It starts by
looking at its personal scope and then moves on to discuss the material scope: what is included in the
Directive and what is excluded. It focuses on discriminatory practices in accessing goods and services
in traditional settings, but also in the fast-developing online environment. It then proceeds to analyse
concepts of discrimination and discriminatory practices that the Directive aims to eradicate, as well the
exceptions and justifications, and it concludes by exploring how, in order to be effective, such rights need
to be based in a ‘culture of rights’. Against that background, Part III (‘the Future of the Goods and Services
Directive’) makes concrete recommendations with a view to realising the Directive’s full potential.
Apart from the previously mentioned questionnaires, this research is also based on the annual country
reports,10 national and EU case law, and policy reports, as well as academic commentaries.11 It is important
to note that there is currently very little domestic case law and literature on the Directive.

Areas that need to be addressed
The report identifies the areas that need to be addressed. To start with, the personal scope of application
of the Directive is limited to persons of a certain gender or having undergone gender reassignement
and as such it leaves some individuals without protection. It should be expanded to expressly include
transgender and possibly also other situations (e.g. gender identity, gender expression, non-binary):
this would reflect the development and composition of today’s society and would extend the protection
against discrimination in access to goods and services to a wider range of individuals.
The role of the exemptions under Article 3(3), namely education and the content of media and
advertising, is problematic. For example, at the moment, discrimination on grounds of gender is possible
in education. This includes different situations, of which the most obvious is allowing same-sex schools.
However, discrimination can also consist in allowing ‘gendered’ curricula or simply not ensuring that
children of both sexes have the same opportunities to learn certain subjects. The type of education
available to children will influence their jobs and career path later in life and this, in turn, will possibly affect
their pensions and social security status. Therefore, measures to address gender equality in employment,
pensions and social security will never be completely effective if gender discrimination in education is
allowed. Equally, although EU law and the Goods and Services Directive prohibit sexual harassment, the
exclusion from the Directive of the content of media and advertising makes it possible to portray women
in a sexualised and inappropriate way in media and advertisements.

10
11

These are available on the website of the European equality law network, which contains a vast range of information:
thematic reports, the European equality law review, comparative analyses, recent developments in the Member States, as
well as information on legal seminars.
See the bibliography in Annex II.
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A further area that needs attention is that of the justifications under Article 4(5) of the Goods
and Services Directive. The article states that differences in treatment can be allowed, if ‘justified by a
legitimate aim and the means of achieving that aim are appropriate and necessary’.12 The application
of this rule can lead to a disparate impact. For example, in the Netherlands, single-sex facilities for
changing rooms, sanitary facilities, dormitories and saunas, beauty and sports contests can be included
in the justifications. In Norway, however, it was found that a fitness centre offering reduced subscriptions
for women exercising during the evening amounted to sex discrimination, although this was justified as
it was a necessary measure to achieve the purpose of getting more women to exercise at the centre in
the evening.
In relation to Article 4(5), it has also been noted that even ‘where the law is clear [it can be] frequently
misunderstood and unenforced’.13 In other cases,14 potentially discriminatory practices (major cinema
chains offering film screenings dedicated exclusively to women, women-only fitness centres and gyms,
and separate women’s and men’s hairdressing salons) have not been challenged and therefore, their aim
and proportionality has not been examined. Furthermore, sometimes the justification under Article 4(5)
overlaps with positive action under Article 6. For example, access to certain services to women only for
their protection in a situation of need or risk, such as gender-based violence, is seen as a positive action
in one Member State (Spain) and as a legitimate aim in another (Ireland). Furthermore, as Article 4(5)
can, de facto, allow Member States to justify direct discrimination, the fact that there is no guidance on
what is legitimate, appropriate or necessary, potentially leaves a loophole in the Directive.
In the area of financial services and the use of actuarial factors, the Test Achats case15 and the
related Commission guidelines have proven very useful. In this case the Court was asked to decide on the
compatibility of Article 5(2) of Directive 2004/113 with Article 6(2) of the EU Treaty and the principle of
equal treatment between men and women. It declared Article 5(2) invalid and as a result, in all insurance
contracts concluded after 21 December 2007, the use of sex as a factor in the calculation of premiums
and benefits may not result in differences in individuals’ premiums and benefits. In 2012, the European
Commission, published guidelines16 to help Member States with the implementation of the judgment. Both
the judgment and the Commission guidelines, however, have mainly impacted on insurance. Although
Article 5 refers to ‘insurance and related financial services’, in the main, the national experts report that
there are still situations where women face difficulties in accessing financial products, such as loans.
It must also be noted that, changes in technology mean that there are areas that were not originally
contemplated by the Directive in 2004 as, at that time, they were not developed enough to pose
challenges. Today, goods and services are increasingly offered online and this involves situations related
to platforms, AI and profiling. The principle of gender equality must also be respected in this context.17
Issues of gender discrimination in this context can occur because systems might be set up with input from
biased data. This could happen for different reasons, including where the AI system ‘learns’ new biases in
the machine learning process that can lead to stereotypes or the human interaction is biased. Accordingly,
12
13
14
15

16
17

This was also highlighted by the European Commission (2015), Report on the application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods and services
COM(2015) 190 final, p. 6.
UK, House of Commons, Women and Equalities Committee (2019) Enforcing the Equality Act: law and the role of the Equality
and Human Rights Commission, Tenth Report of Session 2017-2019, p. 46.
As identified by the Polish expert.
Judgment of 1 March 2011, Association Belge des Consommateurs Test-Achats ASBL v Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100; see European Commission, Guidelines on the application of Council Directive 2004/113/EC to
insurance, in the light of the judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats) OJ
C 11/1, 13.01.2012; see also European Commission (2015), Report on the application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods and services
COM(2015) 190 final.
European Commission, Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats) OJ C 11/1, 13.01.2012.
Gerards, J. and Xenidis, R. (2020) Algorithmic Discrimination in Europe, thematic report, European network of legal experts in
gender equality and non-discrimination. See also Articles 8 and 10 TFEU, which place the EU under an obligation to take into
account the principle of gender equality when planning and enacting legislation in any field covered by the EU Treaties.

9

DIRECTIVE 2004/113/EC ON GENDER EQUALITY IN GOODS AND SERVICES

there are no reasons why the Directive should not include these areas and allow them to ‘slip through
the net’ because of a lack of (or insufficient) regulation. On the one hand, regulation in this area (for both
platforms and AI) is increasingly emerging in the Member States, although in some cases, particularly
in relation to AI, this is still in its infancy. In any case, almost all experts report a lack of consideration
for gender equality in the Member States’ (attempted) legal response. On the other hand, the EU is now
developing a policy and legislative framework.18 Nevertheless, at the time of writing, the framework
makes only limited reference to gender equality. If the commitment towards the inclusion of equality is
not followed by a strategy, the protection of gender equality could remain a grey area.
Furthermore, there are other areas, such as healthcare, housing and transport, that would benefit
from clarification of the relevance of the principle of gender equality. In these areas, some Member States
already apply the principle of gender equality, but this is not the situation in every Member State. For
example in the area of transport, everyday sexism and harassment is ongoing.
This thematic report has also noted a growing concern amongst the national experts (e.g. Austria, France,
the Netherlands) that the scope of the Directive is inherently limited in the sense that it does not cover
other grounds, such as age, race or sexual orientation. Although the Racial Equality Directive covers
discrimination in access to goods and services, that still does not allow for a more intersectional approach
in discrimination against goods and services. The Polish expert expressly argues for the introduction
of a ‘comprehensive statutory’ instrument. This would certainly offer a broader protection. However, it
would not necessarily achieve the intersectional approach that, arguably, is what is truly needed. Indeed,
particularly when services are delivered online, individuals can be discriminated against for a variety
of interconnected reasons that often are not confined to the single category of gender. For example,
algorithmic discrimination and ethnic and gender profiling can result in gender discrimination in terms
of access to a mortgage or a loan targeting women, as well as against women of a certain origin/race/
faith. In its current form, the Directive does not cover such situations, which inherently limits its scope of
application. That said, the complexity of achieving that coverage has already been documented.19
Finally, there are issues related to the practical application of the Directive in the Member States. National
experts have highlighted a complex situation, involving hurdles that need to be overcome in pursuing
a claim of gender discrimination in relation to goods and services. These range from the length of the
proceedings (Croatia, Germany), limited numbers of lawyers willing or competent to address this type
of discrimination (Germany), to high litigation costs (Latvia) and challenging time limits (Ireland). When
a case reaches either the equality body or the tribunal/court, there is a lack of effective compensation in
comparison to the level of compensation awarded in the field of employment. This is perhaps due to the
fact that discrimination in employment might result in loss of income, thus there is a perception that it
is more important (Denmark, Finland). Nonetheless, if compensation is low or inadequate, it is doubtful
whether it can have a deterring effect. In some cases, compensation on paper is adequate but is seldom
applied in practice (Spain).

The Recommendations
In order to address these issues, the report makes nine specific recommendations.

18

19

European Commission, Proposal for a Regulation of the European Parliament and of the Council laying down harmonised
rules on Artificial Intelligence (Artificial Intelligence Act) and amending certain Union legislative Act, 21 April 2021,
Section 1.2, p. 4. See de Matos Pinto, I. ‘The Draft AI Act: a success story of strengthening Parliament’s right of legislative
initiative?’ ERA Forum (forthcoming).
Fredman, S. (2016), Intersectional discrimination in EU gender equality and non-discrimination law, thematic report,
European network of legal experts in gender equality and non-discrimination.
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RECOMMENDATION 1: In line with the 2006 Yogyakarta Principles,20 the Directive should prohibit
discrimination not only on the ground of sex, but also on the grounds of transgender as well as gender
identity and gender expression (Article 1 – Purpose).
RECOMMENDATION 2: To include education, and the content of media and advertising in the scope of
the Directive (Article 3(3) – Scope).
RECOMMENDATION 3: To introduce clarity in the justifications provided by the Directive, in particular in
what is a ‘legitimate aim’ and when it is ‘appropriate’ and ‘necessary’ (Article 4(5) – Principle of Equal
Treatment).
RECOMMENDATION 4: To clarify that gender equality also applies when accessing all financial contracts.
RECOMMENDATION 5: The Directive should play a clearer role in relation to access and supply of goods
and services in the online environment by clarifying that the principle of gender equality must be
respected there in the same way as in the more traditional physical environment.
RECOMMENDATION 6: To expressly introduce healthcare, housing and transport into the scope of the

Directive.
RECOMMENDATION 7: Legal recognition should be given to the fact that in relation to goods and
services, individuals can be discriminated against for reasons other than gender and that, at times,
different grounds already covered by EU law21 would interact.
RECOMMENDATION 8: To enhance awareness of the relevant rights and duties among all stakeholders.
Specifically, to enhance awareness of consumers (both service users and buyers of goods) of their
rights to equal treatment when accessing goods and services as well as awareness of service providers
of limits and conditions for differential treatment. Equality bodies and other bodies, such as NGOs and
consumer protection bodies, could play a particularly valuable role in raising awareness.
RECOMMENDATION 9: To enhance the practical application of the Directive in the Member States so as
to ensure the relevant rights are effectively protected.

The practical implementation of these recommendations depends on the legal instruments that will be
used to action them, and this thematic report seeks to identify these legal instruments. There are three
ways to put the recommendations in place: with soft law, by amending the current directive, or with
the enactment of a new directive. Each of these methods has positive and negative elements that need
to be carefully analysed and weighed.
Soft law could take the form of Commission guidelines, as was the case in 2012, in relation to
Article 5 of the Directive and the Test Achats case.22 Although not binding, guidelines aim to facilitate
compliance and understanding at national level of specific issues. Guidelines could, for example, clarify
both the personal and material scope of the Directive and raise awareness amongst the stakeholders of

20
21
22

The 2006 Yogyakarta Principles is a soft-law document, written by 29 distinguished human rights experts, which applies
international human rights to sexual orientation and gender identity.
See Article 19 TFEU.
European Commission, Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats), OJ C 11/1, 13.01.2012.
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the relevant rights and duties. The Commission’s evaluative reports23 could also help in this context;24
however, these serve an altogether different purpose. They are indeed evaluative, thus their main aim is to
monitor the application of the Directive in the Member States, rather than to offer guidelines. Monitoring
is certainly a valuable first step in collecting data and providing an overall picture, but Member States
need practical guidance. Soft law, in particular via Commisssion’s guidelines is a practical, short-term
solution. However, soft law is not binding.
Another way to implement these changes could be through a revision and partial amendment of
the existing directive. This would allow the explicit inclusion of specific new areas (e.g. the online
environment), amendments to existing provisions (e.g. Article 3(3) to include education and the content
of the media and advertising in the scope of the Directive) and the incorporation of relevant CJEU case
law (e.g. by deleting Article 5(2) from the Directive). This approach would have benefits, given that the
changes would be incorporated in the Directive and, as such, would be binding on the Member States. That
said, there is no guarantee that such an approach would be successful, in the sense that it might not be
able to cover all the areas in need of revision that have been discussed in this report.25 Furthermore, even
if eventually successful, negotiation on the horizontal Directive could be lengthy and time consuming.
A long-term and more drastic solution to address the issues discussed in this report would be the adoption
of a new directive that would ideally also cover other grounds of discrimination in addition to sex, in
order to fully realise its potential. Such an extreme solution is not novel. For example, this happened
recently in the case of the Parental Leave Directive 2010/18. The recently adopted Work-Life Balance
Directive26 has a broader personal scope (e.g. workers that are carers have been regulated for the first
time) and material scope of application (e.g. carers leave, as well as leave for fathers, which is now
provided as an individual right).
The introduction of a new directive could be supported by the fact that the EU landscape has changed
since 2004. At the time of writing there is a renewed emphasis on the protection of fundamental rights in
general, and gender equality in particular. The European Charter of Fundamental Rights27 is now binding,
and the European Pillar of Social Rights28 has been adopted. This new momentum might prove beneficial
in paving the way for a new directive. Indeed, the European Pillar of Social Rights in particular proved
instrumental in creating the environment that led to the adoption of the Work-Life Balance Directive.
That said, this is a complex, long-term process and might not even be feasible. For one, it could encounter
the very same level of discussion and opposition that the negotiation of the current directive encountered

23

24

25
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27
28

Article 16(1) of the Goods and Services Directive states that: ‘Member States shall communicate all available information
concerning the application of this Directive to the Commission, by 21 December 2009. and every five years thereafter. The
Commission shall draw up a summary report, which shall include a review of the current practices of Member States in
relation to Article 5 with regard to the use of sex as a factor in the calculation of premiums and benefits. It shall submit this
report to the European Parliament and to the Council no later 21 December 2010. Where appropriate, the Commission shall
accompany its report with proposals to modify the Directive’.
For example, the 2015 evaluation report clarified that transgender is included in the personal scope of the Directive and
services include health services. European Commission (2015) Report on the application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods and services
COM(2015) 190 final.
See for example the failed attempt to amend Council Directive 92/85/EEC on the introduction of measures to encourage
improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding {SEC(2008)2595} {SEC(2008)2596}.
Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on work-life balance for parents
and carers and repealing Council Directive 2010/18/EU PE/20/2019/REV/1, OJ [2019] L 188; see also Masselot, A. (2019),
Family leave: enforcement of the protection against dismissal and unfavourable treatment, thematic report, European network
of legal experts in gender equality and non-discrimination.
Charter of Fundamental Rights of the European Union, OJ [2000/C] 364/1. See in particular, Article 20 (Equality before the
law), Article 21 (Non Discrimination) and Article 23 (Equality between women and men).
European Pillar of Social Rights [2017] OJ C428/10. Available at: https://ec.europa.eu/commission/priorities/deeper-andfairer-economic-and-monetary-union/european-pillar-social-rights_en.

12

Executive summary

in the early 2000s and there is the risk that that would (again) lead to a watered down version of the
text.29 Furthermore, it would take at least a few years before changes could become effective.
In light of the above, the report concludes that changes are more likely to occur by using soft law. There are
two reasons for that conclusion: first, to amend the existing Directive or to enact a new one is technically
and politically complex and time consuming; secondly, as the vast majority of the recommendations are
based on clarification of terminology and situations, soft law is an apt instrument.
In conclusion, Directive 2004/113/EC is an important instrument. It brings gender equality outside
the realm of the workplace to everyday areas of life. It can contribute to harnessing the concepts of
harassment, sexual harassment and instruction to discriminate in EU law. It can demystify preconceptions
around women. For example, that, due to family and caring responsibilities, they will not earn enough
to pay a mortgage, or that they are presumed to care more about their appearance and therefore are
willing to pay more for care products and thus can be charged more. But the Goods and Services Directive
can do more than that: it has the potential to be applied to areas that, although not expressly covered,
there is no reason to exclude. By further extending the principle of gender equality to areas that are not
covered by other instruments, the Goods and Services Directive can play a key role within the EU equality
law architecture. By unveiling and eradicating discriminatory practices, it can enhance social inclusion and
further promote the meaningful participation of all groups in society and ultimately the economy. It is a
forgotten directive with a great deal of potential. It can be seen as the missing piece in the sophisticated
EU equality jigsaw, which could support other EU equality legal instruments and ensure that the principle
of gender equality is not merely applied in the working environment. Last, but not least, it could go a long
way towards addressing the challenges posed by an increasingly digitalised society.

29

Caracciolo di Torella, E. (2005) ‘The Goods and Services Directives: Limitations and Opportunities’, Feminist Legal Studies
pp. 337-347.
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Contenu, objectif et structure du rapport
Le présent rapport thématique1 se concentre sur la directive 2004/113/CE du Conseil (ci-après « la
directive » ou « la directive sur les biens et les services »),2 qui a pour objet « d’établir un cadre pour lutter
contre la discrimination fondée sur le sexe dans l’accès à des biens et services et la fourniture de biens
et services, en vue de mettre en œuvre, dans les États membres, le principe de l’égalité de traitement
entre les hommes et les femmes ». Le rapport poursuit un double objectif: premièrement, dresser le
bilan de la directive et de son implémentation dans les États membres afin d’en souligner les acquis
et les manquements, et de déterminer les causes qui les sous-tendent; deuxièmement, suggérer des
mesures qui pourraient (et devraient) être introduites pour remédier aux manquements constatés. Ces
suggestions visent non seulement à ce que la directive réalise pleinement son potentiel, mais également
à en élargir la portée à la lumière des évolutions technologiques et sociétales actuelles telles que le
développement de l’économie de plateforme et, de façon plus générale, le déploiement de l’intelligence
artificielle.3 Le rapport soutient qu’une telle approche rendrait la directive apte à relever les défis de la
société d’aujourd’hui et, en définitive, à résister à l’épreuve du temps.
Un questionnaire a été distribué, en vue d’étayer le présent rapport, aux experts nationaux en matière
de genre appartenant au Réseau européen d’experts juridiques dans le domaine de l’égalité des genres
et de la non-discrimination,4 lequel couvre l’ensemble des 27 États membres de l’Union européenne
plus le Royaume-Uni et les trois pays de l’Association européenne de libre échange (AELE) (Islande,
Liechtenstein et Norvège). La date limite de réponse au questionnaire était fixée au 3 mai 2021.
La directive sur les biens et les services s’inscrit dans l’acquis de l’UE en matière d’égalité entre les femmes
et les hommes: elle est entrée en vigueur en décembre 2004 et les États membres devaient l’avoir mise
en oeuvre en décembre 2007 au plus tard. Elle marque une étape importante dans l’histoire du droit de
l’UE relatif à l’égalité car non seulement elle ajoute une mesure importante au canon législatif existant,
mais elle est également le premier instrument à étendre la notion d’égalité des sexes au-delà du domaine
de l’emploi et de la vie professionnelle. L’idée qui la sous-tend veut en effet que, pour être efficace, le
principe de l’égalité des genres ne peut être limité au travail mais doit s’appliquer à tous les aspects de
la vie courante. En dépit des progrès accomplis sur la voie de l’égalité, une discrimination fondée sur le
genre continue de se manifester dans de nombreux domaines de vie et « cette discrimination peut être
tout aussi dommageable en faisant obstacle à l’intégration complète et réussie des hommes et des
femmes dans la vie économique et sociale ».5 Les types de discrimination que la directive veut combattre
revêtent de multiples formes: il peut s’agir, par exemple, de la difficulté pour une femme d’obtenir un
prêt ou une hypothèque en raison d’une perception selon laquelle ses responsabilités de garde et de
soins l’empêcheront de travailler et, par conséquent, de rembourser; ou d’une discrimination dans des
situations de tous les jours, telle l’impossibilité d’accéder aux transports publics avec un landau ou le fait
1
2
3
4

5

Il ne s’agit pas du premier rapport consacré à la directive 2004/113/CE du Conseil. Pour plus de précisions, voir la partie I
(Introduction) ci-après.
Directive 2004/113/CE du Conseil du 13 décembre 2004 mettant en œuvre le principe de l’égalité de traitement entre les
femmes et les hommes dans l’accès à des biens et services et la fourniture de biens et services, JO L 373 du 21 décembre 2004
(Directive sur les biens et les services), https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=celex%3A32004L0113.
Voir Gerards, J. et Xenidis, R. (2020) Algorithmic discrimination in Europe: Challenges and opportunities for gender equality and
non-discrimination law.
Le questionnaire est inclus à l’annexe III du présent rapport. Pour plus d’informations concernant le Réseau européen
d’experts juridiques dans le domaine de l’égalité des genres et de la non-discrimination, voir https://ec.europa.eu/info/
policies/justice-and-fundamental-rights/gender-equality/who-we-work-gender-equality/network-legal-experts-genderequality-and-non-discrimination_fr. Des informations complémentaires sont disponibles (en anglais) sur le site du Réseau
(European Equality Law Network).
Directive 2004/113/CE du Conseil, considérant 9.
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de payer une coupe de cheveux plus cher qu’un homme. Parce qu’elle porte le principe de l’égalité au-delà
du marché du travail pour en étendre l’application à toutes les sphères de vie, la directive sur les biens et
les services constitue un véritable changement de paradigme.
La Commission a dès lors considéré, au moment de son implémentation, que la directive était « une réelle
obligation morale et juridique, ayant pour objet de consolider le concept et la réalité d’une Europe des
citoyens ».6
Plusieurs avancées positives méritent d’être saluées. Sans doute faut-il commencer par citer le grand
succès remporté par la directive dans le domaine des services financiers, et des assurances en particulier.7
Mais il convient de souligner aussi que l’ensemble des États membres signalent avoir abordé des
problématiques relevant de la directive selon une approche qui en élargit considérablement, de facto, le
champ d’application personnel et matériel. Ainsi par exemple, il n’est pas rare que des États membres
étendent la protection contre la discrimination aux domaines des médias, de l’éducation et du contenu
publicitaire, voire même au motif de l’orientation sexuelle, lorsqu’il est question d’accès et de fourniture
de biens et de services. Des évolutions sociétales en rapport avec les droits des personnes transgenres
ressortent notamment de documents de l’UE et de sa jurisprudence. Le présent rapport vise à favoriser
un débat plus poussé dans ces domaines.
Ceci dit, et en dépit de l’influence et de l’ambition de la directive, peut-on réellement dire que « l’obligation
morale et juridique » imposant à la Commission il y a près de vingt ans de présenter sa proposition de
directive sur les biens et les services a bien été honorée? Les rapports des experts nationaux montrent
que, partout en Europe, une discrimination tant directe qu’indirecte fondée sur le sexe persiste lorsqu’il
s’agit d’accès et de fourniture de biens et de services. De même, des manifestations préjudiciables de
sexisme, de stéréotypes liés au genre, de harcèlement et de harcèlement sexuel continuent de se produire
régulièrement, notamment dans des espaces publics tels que les transports en commun, les restaurants,
les magasins et les lieux de loisirs – où elles sont au mieux ignorées et au pire simplement tolérées. On
peut donc globalement considérer qu’à l’inverse d’autres directives européennes en matière d’égalité,8 la
directive sur les biens et les services n’a pas eu l’impact souhaité sur les États membres.
Ce constat ne s’explique par aucune raison particulière: il résulterait plutôt d’un ensemble de situations
complexes et imbriquées relevant à la fois de l’Union et des États membres eux-mêmes. On peut citer
par exemple, au niveau de l’UE, des raisons politiques historiques qui ont abouti à des compromis
difficiles au moment où la directive a été négociée et rédigée, lesquels ont tempéré de fait l’ambition de la
proposition initiale.9 En conséquence, et en comparaison d’une autre directive « article 13 » (aujourd’hgui
« article 19 » du TFUE), à savoir la directive sur l’égalité raciale, la directive sur les biens et les services
interdit la discrimination dans un éventail plus restreint de domaines puisqu’elle exclut l’éducation ainsi
que le contenu des médias et de la publicité, et la justification de ces différences est difficile à comprendre.
De surcroît, les développements technologiques intervenus depuis la mise en œuvre de la directive
remettent en question le rôle même de cet instrument, et suscitent certaines interrogations quant à
son adaptation et à son interprétation face à ce nouveau contexte. En d’autres termes, la directive sur
6
7
8

9

Proposition de directive du Conseil mettant en œuvre le principe de l’égalité de traitement entre les femmes et les hommes
dans l’accès aux biens et services et la fourniture de biens et services, COM(2003) 657 final, Bruxelles, le 5.11.2003, p. 4.
Voir la discussion concernant l’article 5 de la directive sur les biens et les services et l’affaire C-236/09 Test-Achats présentée
à la partie II, et plus particulièrement à la section 2.3.5 (Services d’assurance et autres services financiers connexes).
Voir notamment les directives européennes relatives à l’égalité des genres: la directive 79/7/CEE relative à la mise en œuvre
progressive du principe de l’égalité de traitement entre hommes et femmes en matière de sécurité sociale, JO L 6, p. 24-25;
la directive 2006/54/UE relative à la mise en œuvre du principe de l’égalité des chances et de l’égalité de traitement
entre hommes et femmes en matière d’emploi et de travail (refonte), JO L 204, p. 23-36; directive 2010/41/UE concernant
l’application du principe de l’égalité de traitement entre hommes et femmes exerçant une activité indépendante, et
abrogeant la directive 86/613/CEE du Conseil, JO L 180, p. 1 à 6 ainsi que la directive 2000/43/CE relative à la mise en
œuvre du principe de l’égalité de traitement entre les personnes sans distinction de race ou d’origine ethnique et la
directive 2000/78/CE portant création d’un cadre général en faveur de l’égalité de traitement en matière d’emploi et de
travail qui interdit la discrimination fondée sur la religion ou les convictions, l’âge, un handicap ou l’orientation sexuelle.
Krois, C. (2006) « Directive 2004/113/EC on Sexual Equality in Access to Goods and Services: Progress or Impasse in
European Sex Discrimination Law?’, Columbia Journal of European Law, pp. 323 à 338.
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les biens et les services reste perçue comme une « œuvre inachevée ». Enfin, la jurisprudence étant très
limitée tant au niveau européen qu’au niveau national, la Cour de justice de l’UE n’a guère eu l’occasion
de clarifier le contenu de la directive.
Au niveau national, les experts s’accordent globalement à considérer qu’en dépit de son potentiel, la
directive est, au mieux, « sous-utilisée » et « inconnue » (Belgique) – une situation qui se traduit par une
méconnaissance parmi les parties prenantes et rend, dès lors, la discrimination en rapport avec les biens
et les services plus difficile à déceler. Il faudrait par exemple, lorsqu’une personne handicapée ne peut
entrer dans un magasin faute d’un accès pour fauteuils roulants, que tant la personne concernée que le
propriétaire du commerce soient conscients que la mise à disposition de ce type d’accès est un droit et
une obligation légale. Ceci dit, lorsque des parents ne peuvent entrer dans un magasin parce que l’accès
avec une poussette s’avère trop compliqué, ils ne songent pas nécessairement au fait que l’accès en
question est un droit consacré par la loi.
Par ailleurs, la directive est souvent associée (et, partant, souvent écartée) à des éléments tels que le
prix plus élevé des rasoirs roses ou le tarif d’une coupe de cheveux plus élevé pour les femmes que
pour les hommes. Dans certains pays, les plaintes adressées au médiateur en charge de l’égalité à
propos de problématiques telles que les offres de « Happy Hour » à moindre tarif pour les femmes et
les différences de tarif de coiffure sont « considérées comme anodines » (Finlande). L’experte belge
signale que les plaintes dans les domaines qui concernent surtout les femmes (coiffure, « taxe rose » sur
certains produits) mobilisent peu l’attention par rapport aux plaintes dans les domaines qui concernent
aussi les hommes, tels que les droits d’accès pour les hommes aux activités de loisirs (discothèques,
entre autres). Plusieurs experts estiment que, dans ces situations, la discrimination envers les hommes
est probablement plus visible (Belgique, Croatie).
Le rapport thématique s’articule en trois grandes parties. La partie I (Introduction) présente l’objet et
la portée du rapport ainsi que les dispositions adoptées par l’UE en matière d’égalité. La partie II (La
directive sur les biens et les services dans les États membres) est consacrée à la manière dont la directive
a été mise en œuvre dans les pays de l’Union. Elle s’intéresse d’abord au champ d’application personnel
avant de passer à l’examen du champ d’application matériel: ce qui est inclus dans la directive et ce qui
en est exclu. Elle se concentre sur les pratiques discriminatoires dans l’accès aux biens et aux services
dans des environnements classiques mais n’en oublie pas pour autant l’environnement digital en pleine
expansion. La deuxième partie analyse les concepts de discrimination et les pratiques discriminatoires
que la directive vise à éradiquer, ainsi que les exceptions et justifications, et s’achève par l’étude de la
façon dont il conviendrait d’ancrer ces droits, pour qu’ils soient efficaces, dans une « culture de droits ». La
partie III (L’avenir de la directive sur les biens et les services) présente des recommandations concrètes
visant à réaliser pleinement le potentiel de la directive.
En complément des réponses au questionnaire susmentionné, les recherches se sont basées sur les
rapports nationaux annuels,10 sur la jurisprudence nationale et de l’UE et sur des rapports stratégiques,
ainsi que sur des commentaires émanant de milieux académiques.11 Il est important de faire remarquer
ici la rareté actuelle du contentieux et d’ouvrages nationaux consacrés à la directive.

Les aspects à considérer
Le rapport thématique recense les aspects qui doivent retenir l’attention. En premier lieu, le champ
d’application personnel de la directive se limite aux personnes d’un sexe déterminé ou ayant procédé
à un changement de sexe, et laisse dès lors certaines personnes sans protection. Il conviendrait de

10
11

Ces rapports sont disponibles sur le site web du Réseau (European Equality Law Network), qui offre un large éventail
d’informations: rapports thématiques, revue European Equality Law Review, analyses comparatives et évolutions récentes
dans les États membres, de même que des informations concernant des séminaires juridiques.
Voir la bibliographie à l’annexe II.
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l’étendre de manière à y inclure expressément les personnes transgenres et, éventuellement, d’autres
situations (identité de genre, expression de genre, personnes non binaires notamment): cette démarche
permettrait de refléter l’évolution et la composition de la société actuelle et d’étendre à un pubic plus
large la protection contre la discrimination en matière d’accès aux biens et aux services.
Le rôle des exemptions visées à l’article 3, paragraphe 3, à savoir l’éducation et le contenu des
médias et de la publicité, pose problème dans la mesure où, par exemple, une discrimination fondée
sur le genre est actuellement possible dans l’enseignement. Différentes situations sont en cause: la plus
évidente consiste à autoriser des écoles unisexes, mais la discrimination peut également consister à
autoriser des programmes d’études « genrés » ou simplement à ne pas veiller à ce que les enfants des
deux sexes aient les mêmes possibilités d’apprendre certaines disciplines. Le type d’enseignement ouvert
aux enfants va déterminer leur emploi et leur carrière professionnelle, ce qui peut affecter à son tour
leur pension et leur statut au regard de la sécurité sociale. Il en découle que les mesures adoptées pour
assurer l’égalité entre hommes et femmes en matière d’emploi, de pension et de sécurité sociale ne
seront jamais totalement efficaces tant qu’une discrimination de genre sera permise dans l’éducation.
De même, bien que le droit de l’UE et la directive sur les biens et les services interdisent le harcèlement
sexuel, les médias et la publicité conservent la possibilité de représenter la femme de manière sexualisée
et inappropriée puisque leur contenu est exclu de la directive.
Une attention doit également être accordée aux justifications visées à l’article 4, paragraphe 5, de
la directive sur les biens et les services. Cet article stipule que des différences de traitement peuvent être
autorisées pour autant qu’elles soient justifiées « par un but légitime et que les moyens de parvenir à ce but
soient appropriés et nécessaires ».12 L’application de cette règle peut donner lieu à des effets disparates.
Aux Pays-Bas, par exemple, les vestiaires, installations sanitaires, dortoirs et saunas, concours de beauté
et compétitions sportives unisexes peuvent être inclus dans les justifications. En Norvège, par contre, il
a été établi qu’un centre de fitness proposant des abonnements à tarif réduit aux femmes s’y entraînant
le soir se rendait coupable de discrimination fondée sur le sexe alors que cette offre se justifiait en tant
que mesure nécessaire pour réaliser l’objectif d’un plus grand nombre de femmes venant pratiquer une
activité physique au centre en soirée.
Il a également été signalé à propos de l’article 4, paragraphe 5, que, même lorsque la législation
est claire, il arrive fréquemment qu’elle soit mal comprise et inappliquée.13 Dans d’autres cas,14 des
pratiques potentiellement discriminatoires (grandes chaînes de cinéma proposant des projections de
films exclusivement réservées aux femmes, des centres de fitness et des gymnases réservés aux femmes
et des salons de coiffure séparés pour les femmes et pour les hommes) n’ont pas été contestées de
sorte que leur but et leur proportionnalité n’ont pas encore été examinés. Il peut arriver en outre que
la justification en vertu de l’article 4, paragraphe 5, recoupe une action positive visée à l’article 6. C’est
ainsi notamment que l’accès à certains services réservé aux femmes en vue de les protéger en cas de
besoin ou de risque (violence sexiste, par exemple) est considéré comme une action positive dans un
État membre (Espagne) et comme un but légitime dans un autre (Irlande). Étant donné de surcroît que
l’article 4, paragraphe 5, peut, de facto, permettre aux États membres de justifier une discrimination
directe, l’absence d’orientations quant à ce qui est légitime, approprié ou nécessaire pourrait bien
constituer une faille au niveau de la directive.

12
13
14

Ce point a également été souligné par la Commission européenne dans son Rapport sur l’application de la directive
2004/113/CE du Conseil mettant en œuvre le principe de l’égalité de traitement entre les femmes et les hommes dans
l’accès à des biens et services et la fourniture de biens et services, COM (2015) 190 final, p. 6.
UK, House of Commons, Women and Equalities Committee (2019) Enforcing the Equality Act: law and the role of the
Equality and Human Rights Commission, Tenth Report of Session 2017-2019, p. 46.
Recensés par l’experte polonaise.

17

DIRECTIVE 2004/113/EC ON GENDER EQUALITY IN GOODS AND SERVICES

En ce qui concerne les services financiers et l’utilisation des facteurs actuariels, l’affaire Test
Achats15 et les lignes directrices de la Commission concernant cet arrêt se sont avérées très utiles. Il
était demandé en l’espèce à la Cour de statuer sur la compatibilité de l’article 5, paragraphe 2, de la
directive 2004/113 avec l’article 6, paragraphe 2, du traité sur l’Union européenne et le principe de
l’égalité de traitement entre les hommes et les femmes. Elle a déclaré l’article 5, paragraphe 2, invalide;
en conséquence, l’utilisation du sexe comme facteur dans le calcul des primes et des prestations dans
le cadre de tous les nouveaux contrats conclus après le 21 décembre 2007 ne peut entraîner, pour les
assurés, de différences en matière de primes et de prestations. La Commission européenne a publié en
2012 des lignes directrices16 destinées à aider les États membres à appliquer l’arrêt. Ceci dit, l’impact de
l’arrêt proprement dit comme des dites lignes directrices a été principalement ressenti dans le domaine
des assurances. Bien que l’article 5 fasse référence aux « services d’assurance et services financiers
connexes », les experts nationaux constatent dans l’ensemble la persistance de situations dans lesquelles
les femmes rencontrent des difficultés pour accéder aux produits financiers, et notamment aux prêts.
Il convient de noter aussi que les développements technologiques font que certains domaines n’ont
pas été envisagés à l’origine par la directive, étant donné qu’ils n’étaient pas suffisamment avancés
à l’époque pour poser problème. Mais le nombre croissant de biens et de services désormais proposés en
ligne engendre certaines difficultés en lien avec les plateformes, l’intelligence artificielle et le profilage. Le
principe de l’égalité entre les hommes et les femmes doit également être respecté dans ce contexte17 où
des discriminations fondées sur le genre peuvent survenir par suite de l’inclusion de données biaisées dans
les systèmes au moment de leur création. Un tel phénomène peut avoir plusieurs origines, et notamment
le fait que système IA « apprend » de nouveaux biais lors du processus d’apprentissage machine avec
pour conséquence de biaiser les stéréotypes ou l’interaction humaine. Il n’y a dès lors aucune raison de
ne pas inclure ces domaines dans la directive et de leur permettre de « passer entre les mailles du filet »
pour cause d’absence (ou d’insuffisance) de réglementation. D’une part, on observe l’émergence d’une
réglementation en la matière (tant en ce qui concerne les plateformes que l’IA) dans les États membres,
même si elle en est encore, dans le cas de l’IA plus particulièrement, à ses balbutiements; quoi qu’il en
soit, la quasi-totalité des experts font état d’un manque de prise en compte de l’égalité des genres dans la
(tentative de) réponse juridique des États membres. D’autre part, l’UE a entrepris l’élaboration d’un cadre
stratégique et législatif.18 Ceci dit, à l’heure d’écrire ces lignes, le cadre en question ne contient qu’une
référence limitée à l’égalité des genres. Or si l’engagement envers l’inclusion de l’égalité n’est pas suivi
d’une stratégie, la protection de l’égalité entre hommes et femmes pourrait bien rester une zone d’ombre.
Il existe en outre d’autres domaines tels que les soins de santé, le logement et les transports qui
auraient beaucoup à gagner de clarifications quant à la pertinence du principe de l’égalité des genres.
Certains États membres y appliquent déjà ce principe, mais tel n’est pas le cas de tous. Dans le domaine
des transports, par exemple, des actes de sexisme et de harcèlement se produisent au quotidien.

15

16
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18

Arrêt du 1er mars 2011, Association Belge des Consommateurs Test-Achats ASBL c. Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100; voir Commission européenne, Lignes directrices sur l’application de la directive 2004/113/CE du
Conseil dans le secteur des assurances, à la lumière de l’arrêt de la Cour de Justice de l’Union européenne dans l’affaire
C-236/09 (Test-Achats) JO C 11/1 du 13.1.2012; voir également Commission européenne, Rapport sur l’application de la
directive 2004/113/CE du Conseil mettant en œuvre le principe de l’égalité de traitement entre les femmes et les hommes
dans l’accès à des biens et services et la fourniture de biens et services, COM(2015) 190 final.
Commission européenne, Lignes directrices sur l’application de la directive 2004/113/CE du Conseil dans le secteur des
assurances, à la lumière de l’arrêt de la Cour de Justice de l’Union européenne dans l’affaire C-236/09 (Test-Achats)
JO C 11/1 du 13.1.2012.
Gerards, J. et Xenidis, R. (2020) Algorithmic Discrimination in Europe, rapport thématique, Réseau européen d’experts
juridiques dans le domaine de l’égalité des genres et de la non-discrimination. Voir également les articles 8 et 10 TFUE, qui
imposent à l’UE de prendre en compte le principe de l’égalité entre les hommes et les femmes lors de la définition et de la
mise en œuvre de sa législation dans tout domaine couvert par les traités de l’UE.
Proposition de Règlement du Parlement européen et du Conseil établissant des règles harmonisées concernant
l’intelligence artificielle (législation sur l’intelligence artificielle) et modifiant certains actes législatifs de l’Union, 21 avril 2021,
Section 1.2, p. 4. Voir de Matos Pinto, I. « The Draft AI Act: a success story of Strenghening Parliament’s Right of Legislative
Initiative? » ERA Forum (à paraître).
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Le présent rapport thématique révèle également une préoccupation grandissante parmi les experts
nationaux (Autriche, France et Pays-Bas notamment) concernant la limitation intrinsèque du champ
d’application de la directive en ce sens qu’elle ne couvre pas d’autres motifs tels que l’âge, la race ou
l’orientation sexuelle. Le fait que la directive sur l’égalité raciale couvre la discrimination dans l’accès
aux biens et aux services ne permet toujours pas une approche intersectionnelle de cette forme de
discrimination. L’experte polonaise prône explicitement l’instauration d’un instrument légal exhaustif
– ce qui offrirait assurément une protection plus large, mais ne parviendrait pas nécessairement à
« l’approche intersectionnelle » qui, de toute évidence, répond à un besoin. En effet, à plus forte rauison
lorsque des services sont prestés en ligne, une discrimination est possible pour toute une série de raisons
interdépendantes qui ne se limitent pas à l’unique catégorie du genre. Ainsi la discrimination algorithmique
et un profilage basé sur l’origine ethnique et le sexe peuvent donner lieu à une discrimination fondée sur
le genre ciblant les femmes pour ce qui concerne l’accès à une hypothèque ou à un prêt, de même qu’à
une discrimination envers les femmes d’une certaine origine/race/foi. Dans sa forme actuelle, la directive
ne couvre pas ce type de situations, ce qui en limite intrinsèquement le champ d’application. Ceci dit, la
mise en place d’une telle couverture est une tâche dont la complexité a déjà été documentée.19
Enfin, il convient d’attirer l’attention sur les aspects touchant à l’application pratique de la directive dans
les États membres. Les experts nationaux ont mis en lumière une situation complexe, en ce compris les
obstacles à franchir pour faire valoir une plainte de discrimination fondée sur le genre en lien avec des
biens et des services. Ces obstacles vont de la durée des procédures (Allemagne, Croatie) et du nombre
restreint de juristes ayant la volonté ou la compétence pour s’occuper de ce type de discrimination
(Allemagne) à des frais de contentieux élevés (Lettonie) et à des délais de prescription contraignants
(Irlande). Lorsqu’une affaire parvient jusqu’à l’organisme pour l’égalité de traitement ou devant une
cour/un tribunal, force est de constater une indemnisation effective insuffisante par rapport au niveau de
l’indemnisation accordée dans le domaine de l’emploi. L’explication pourrait résider dans le fait qu’une
discrimination dans le domaine de l’emploi est susceptible d’entraîner une perte de revenu, ce qui serait
perçu comme plus important (Danemark, Finlande). Il n’en reste pas moins qu’une indemnisation peu
élevée ou inadéquate n’aura vraisemblablement pas d’effet dissuasif. Dans certains cas, l’indemnisation
est adéquate sur papier, mais rarement appliquée dans la pratique (Espagne).

Les recommandations
Le présent rapport formule neuf recommandations concrètes en vue de résoudre les diverses
problématiques évoquées.
RECOMMANDATION 1: Conformément aux principes de Yogyakarta (2006),20 la directive devrait interdire

la discrimination fondée non seulement sur le sexe mais également sur la transidentié ainsi que sur
l’identité de genre et l’expression de genre (Article 1 – Objet).
RECOMMANDATION 2: Inclure l’éducation et le contenu des médias et de la publicité dans le champ
d’application de la directive (Article 3, paragraphe 3 – Champ d’application).
RECOMMANDATION 3: Instaurer plus de clarté dans les justifications prévues par la directive, en
précisant plus particulièrement ce qu’est un « but légitime » et à quel moment les moyens d’y parvenir
sont « appropriés » et « nécessaires » (Article 4, paragraphe 5 – Principe de l’égalité de traitement).
RECOMMANDATION 4: Préciser que l’égalité entre hommes et femmes s’applique également pour
accéder à tous les contrats financiers.

19
20

Fredman S. (2016), Intersectional discrimination in EU gender equality and non-discrimination law, rapport thématique,
Réseau européen d’experts juridiques dans le domaine de l’égalité des genres et de la non-discrimination.
Les Principes de Yogyakarta (2006) est un document non contraignant sur l’application de la législation internationale des
droits humains en matière d’orientation sexuelle et d’identité de genre, rédigé par 29 éminents experts en droits humains.
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RECOMMANDATION 5: La directive devrait jouer un rôle plus explicite en lien avec l’accès et la fourniture
de biens et de services dans l’environnement numérique en précisant que le principe de l’égalité entre
hommes et femmes doit y être respecté de la même façon que dans un environnement physique plus
classique.
RECOMMANDATION 6: Introduire expressément les soins de santé, le logement et les transports dans le
champ d’application de la directive.
RECOMMANDATION 7: Il conviendrait de reconnaître légalement le fait qu’en ce qui concerne les biens
et les services, des personnes peuvent être victimes de discrimination pour d’autres motifs que le
genre et que différents motifs déjà couverts par le droit de l’UE21 peuvent parfois interagir.
RECOMMANDATION 8: Renforcer la connaissance de toutes les parties prenantes quant à leurs droits et
devoirs pertinents. Il conviendrait plus particulièrement de sensibiliser davantage les consommateurs
(tant les usagers de services que les acheteurs de biens) à leur droit à l’égalité de traitement lorsqu’ils
accèdent à des biens et des services, et de sensibiliser les prestataires de services aux limites et
conditions d’une différence de traitement. Les organismes pour l’égalité et autres organismes tels que
des ONG et des associations de protection des consommateurs pourraient jouer un rôle particulièrement
précieux dans cette action de sensibilisation.
RECOMMANDATION 9: Renforcer l’application pratique de la directive dans les États membres de façon
à s’assurer que les droits pertinents y sont effectivement protégés.

La concrétisation de ces recommandations dépend des instruments juridiques qui serviront à les
implémenter et que le présent rapport thématique s’attache à identifier. Trois voies permettraient la
mise en place des recommandations: des dispositions juridiques non contraignantes (soft law),
la modification de la directive actuelle ou l’adoption d’une nouvelle directive. Chacune de ces
méthodes comporte des éléments positifs et des éléments négatifs qu’il convient d’analyser et de
pondérer avec le plus grand soin.
Les dispositions juridiques non contraignantes (soft law) pourraient prendre la forme de lignes
directrices de la Commission, comme ce fut le cas en 2012 concernant l’article 5 de la directive et l’affaire
Test Achats.22 Tout en n’étant pas contraignantes, les lignes directrices visent à faciliter la conformité
et la compréhension, au niveau national, de problématiques spécifiques. Elles pourraient, par exemple,
clarifier le champ d’application à la fois personnel et matériel de la directive, et sensibiliser davantage
les parties prenantes à leurs droits et obligations. Les rapports d’évaluation de la Commission23
pourraient également s’avérer utiles dans ce contexte,24 même s’ils ont une toute autre finalité: il s’agit
en effet d’évaluations et le but principal de ces rapports est de suivre l’application de la directive dans les
États membres plutôt que de proposer des lignes directrices. Le suivi constitue assurément une première
étape importante en termes de collecte de données et de présentation d’une situation générale, mais les
États membres ont besoin d’orientations pratiques. Les dispositions non contraignantes (soft law), sous

21
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Voir l’article 19 TFUE.
Commission européenne, Lignes directrices sur l’application de la directive 2004/113/CE du Conseil dans le secteur des
assurances, à la lumière de l’arrêt de la Cour de Justice de l’Union européenne dans l’affaire C-236/09 (Test-Achats),
JO C 11/1 du 13.1.2012.
L’article 16, paragraphe premier, de la directive sur les biens et les services dispose que « Les États membres communiquent
à la Commission, au plus tard le 21 décembre 2009 et ensuite tous les cinq ans, toutes les informations disponibles
concernant l’application de la présente directive. La Commission établit un rapport succinct qui comporte un examen
des pratiques en vigueur dans les États membres concernant l’article 5 pour ce qui a trait à l’utilisation de l’élément sexe
comme facteur dans le calcul des primes et des prestations. Elle soumet ce rapport au Parlement européen et au Conseil au
plus tard le 21 décembre 2010. Le cas échéant, la Commission accompagne son rapport de propositions de modification
de la présente directive».
C’est ainsi par exemple que le rapport d’évaluation de 2015 a précisé que la transidentité est couverte par le champ
d’application personnel de la directive et que les services incluent les services de santé. Commisssion européenne, Rapport
sur l’application de la directive 2004/113/CE du Conseil mettant en œuvre le principe de l’égalité de traitement entre les
femmes et les hommes dans l’accès à des biens et services et la fourniture de biens et services, COM (2015) 190 final.
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la forme de lignes directrices de la Commission en particulier, sont une solution pratique à court terme
mais, comme leur nom l’indique, elles n’ont pas force obligatoire.
Une autre manière de concrétiser ces changements consisterait à procéder à une révision et une
modification partielle de la directive existante. Cette approche permettrait d’y intégrer explicitement
certains nouveaux domaines spécifiques (environnement numérique, par exemple), de modifier des
dispositions existantes (notamment l’article 3, paragraphe 3, afin d’inclure l’éducation et le contenu des
médias et de la publicité dans le champ d’application de la directive) et d’incorporer la jurisprudence
pertinente de la CJUE (en supprimant notamment l’article 5, paragraphe 2, de la directive). Cette approche
présenterait des avantages puisque les changements seraient intégrés à la directive et seraient, partant,
contraignants pour les États membres. Ceci dit, rien ne permet d’assurer qu’une telle approche porterait
ses fruits dans ce sens qu’elle ne parviendrait peut-être pas à couvrir tous les domaines requérant une
révision qui ont été abordés dans le présent rapport.25 De plus, même si elle devait finir par réussir, la
négociation de la directive horizontale risque d’être longue et laborieuse.
Une solution à plus long terme et davantage radicale pour gérer les problématiques analysées dans le
présent rapport consisterait à adopter une nouvelle directive qui, idéalement, couvrirait également
d’autres motifs de discrimination (en plus du sexe) pour réaliser pleinement son potentiel. Une solution
aussi extrême ne serait pas une première: elle a été récemment utilisée, par exemple, dans le cas de
la directive 2010/18 relative au congé parental. La directive récemment adoptée concernant l’équilibre
entre vie professionnelle et vie privée26 se caractérise par l’élargissement de son champ d’application
personnel (la réglementation couvre par exemple pour la première fois les travailleurs qui sont aidants) et
de son champ d’application matériel (le congé d’aidant comme le congé des pères est désormais consacré
en tant que droit individuel).
Les changements intervenus dans le paysage européen depuis 2004 pourraient militer en faveur de
l’introduction d’une nouvelle directive. On assiste en effet aujourd’hui à une volonté renouvelée de protéger
les droits fondamentaux de façon générale, et l’égalité des genres en particulier. La Charte européenne
des droits fondamentaux27 est désormais exécutoire et le Socle européen des droits sociaux28 a été
adopté. Cette nouvelle impulsion pourrait s’avérer bénéfique et ouvrir la voie vers une nouvelle directive.
Le Socle européen des droits fondamentaux en particulier s’est en effet révélé décisif dans la création de
l’environnement qui a conduit à l’adoption de la directive sur l’équilibre entre vie professionnelle et vie
privée.
Ceci dit, il s’agit d’un processus complexe et de longue haleine, voire même peut-être irréaliste.
Premièrement, il pourrait se heurter à une discussion et une opposition tout aussi vives que lors de la
négociation de la directive actuelle au début des années 2000, ce qui risque d’aboutir (de nouveau) à
une version édulcorée du texte.29 Sans compter qu’il faudrait quelques années au moins avant que les
changements puissent prendre effet.
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Voir notamment la tentative infructueuse de modifier la directive 92/85/CEE du Conseil concernant la mise en œuvre
de mesures visant à promouvoir l’amélioration de la sécurité et de la santé des travailleuses enceintes, accouchées ou
allaitantes au travail {SEC(2008)2595} {SEC(2008)2596}.
Directive (UE) 2019/1158 du Parlement européen et du Conseil du 20 juin 2019 concernant l’équilibre entre vie
professionnelle et vie privée des parents et des aidants et abrogeant la directive 2010/18/UE, PE/20/2019/REV/1, JO [2019]
L 188; voir également Masselot, A. (2019), Family leave: enforcement of the protection against dismissal and unfavourable
treatment, rapport thématique, Réseau européen d’experts juridiques dans le domaine de l’égalité des genres et de la nondiscrimination.
Charte des droits fondamentaux de l’Union européenne, JO [2000/C] 364/01. Voir en particulier l’article 20 (Égalité en
droit), l’article 21(Non-discrimination) et l’article 23 (Égalité entre femmes et hommes).
Socle européen des droits sociaux [2017] OJ C428/10. Disponible sur: https://ec.europa.eu/info/strategy/priorities-2019-2024/
economy-works-people/jobs-growth-and-investment/european-pillar-social-rights_fr.
Caracciolo di Torella, E. (2005) « The Goods and Services Directives: Limitations and Opportunities », Feminist Legal Studies
pp. 337-347.
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Le rapport conclut, à la lumière de ce qui précède, que le recours à des dispositions non contraignantes
(soft law) est davantage susceptible de générer des changements. Deux raisons étayent cette conclusion:
premièrement, la modification de la directive existante ou l’adoption d’une nouvelle est un processus de
longue haleine et d’une grande complexité technique et politique; deuxièmement, l’approche « soft law »
est la plus indiquée du fait que la plupart des recommandations reposent sur une clarification de la
terminologie et des situations.
En conclusion, la directive 2004/113/CE est un instrument majeur. Elle porte l’égalité entre hommes
et femmes hors du lieu de travail pour l’appliquer à toutes les sphères de la vie courante. Elle peut
contribuer à mobiliser en droit européen les notions de harcèlement, de harcèlement sexuel et d’injonction
de discriminer. Elle peut démystifier certains préjugés à l’égard des femmes, tels que le fait que leurs
responsabilités familiales les empêchent de gagner suffisamment pour payer une hypothèque, ou qu’elles
seraient davantage préoccupées de leur apparence et dès lors disposées de payer plus pour leurs produits
de soins (et que ce prix plus élevé peut donc leur être demandé). Mais la directive sur les biens et les
services peut aller plus loin: elle pourrait être appliquée à des domaines qui, sans être explicitement
couverts, n’ont aucune raison d’être exclus. En élargissant le principe de l’égalité des genres à des
domaines qui ne sont pas couverts par d’autres instruments, la directive sur les biens et les services peut
avoir un rôle décisif dans l’architecture du droit de l’UE relatif à l’égalité. En révélant et en éradiquant des
pratiques discriminatoires, elle peut renforcer l’inclusion sociale et promouvoir davantage la participation
constructive de tous les groupes à la société et, en définitive, à l’économie. Il s’agit d’une directive oubliée
qui possède beaucoup de potentiel. Elle peut être considérée comme la pièce manquante du puzzle très
sophistiqué de l’UE en matière d’égalité, capable d’étayer d’autres instruments juridiques dans ce domaine
et de veiller à ce que le principe de l’égalité entre hommes et femmes ne soit pas uniquement appliqué
dans l’environnement professionnel. Enfin et surtout, elle pourrait constituer une avancée majeure face
aux défis posés par une société de plus en plus numérisée.
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Zusammenfassung
Inhalt, Ziel und Gliederung des Themenberichts
Der vorliegende Themenbericht1 befasst sich mit der Richtlinie 2004/113/EG des Rates (im Folgenden
„Richtlinie“ bzw. „Güter- und Dienstleistungsrichtlinie“).2 Zweck dieser Richtlinie ist „die Schaffung eines
Rahmens für die Bekämpfung geschlechtsspezifischer Diskriminierungen beim Zugang zu und der
Versorgung mit Gütern und Dienstleistungen zur Umsetzung des Grundsatzes der Gleichbehandlung
von Männern und Frauen in den Mitgliedstaaten“. Mit dem Bericht werden zwei Ziele verfolgt: Erstens
soll eine Bestandsaufnahme der Richtlinie und ihrer Umsetzung in den Mitgliedstaaten vorgenommen
werden, um ihre Erfolge und Defizite aufzuzeigen und die Gründe dafür zu ermitteln; zweitens sollen
Maßnahmen vorgeschlagen werden, die eingeführt werden könnten (und sollten), um diese Defizite zu
beheben. Diese Vorschläge sollen nicht nur sicherstellen, dass die Richtlinie ihr volles Potenzial entfaltet,
sondern angesichts der aktuellen gesellschaftlichen und technologischen Entwicklungen, wie zum Beispiel
der Entwicklung der Plattformökonomie und generell der Verbreitung künstlicher Intelligenz,3 auch ihren
Geltungsbereich erweitern. Ein solcher Ansatz würde, so der Bericht, die Richtlinie in die Lage versetzen,
die Herausforderungen der heutigen Gesellschaft zu bewältigen und sich langfristig zu bewähren.
Grundlage des Berichts ist ein Fragebogen, der an die nationalen Gleichstellungsexpertinnen und
-experten des Europäischen Netzwerks von Rechtsexpertinnen und -experten auf dem Gebiet der
Geschlechtergleichstellung und Nichtdiskriminierung verteilt wurde,4 das alle 27 Mitgliedstaaten
der Europäischen Union sowie das Vereinigte Königreich und drei Staaten der Europäischen
Freihandelsassoziation EFTA (Island, Liechtenstein und Norwegen) umfasst. Stichtag für den
Fragebogen war der 3. Mai 2021.
Die Güter- und Dienstleistungsrichtlinie ist Teil des EU-Besitzstandes im Bereich der Geschlechtergleichstellung:
Sie trat im Dezember 2004 in Kraft und die Mitgliedstaaten hatten bis Dezember 2007 Zeit, sie umzusetzen.
Die Richtlinie stellt eine bedeutende Entwicklung in der Geschichte des EU-Gleichstellungsrechts dar,
da sie nicht nur den bestehenden Rechtskanon um eine wichtige Maßnahme erweitert, sondern auch
das erste Instrument ist, mit dem das Konzept der Geschlechtergleichstellung über den Bereich der
Beschäftigung und des Erwerbslebens hinaus erweitert wird. Die Idee dahinter ist, dass der Grundsatz
der Geschlechtergleichstellung, um wirksam zu sein, nicht auf den Bereich der Beschäftigung beschränkt
werden darf, sondern auf alle Aspekte des täglichen Lebens angewandt werden muss. Trotz der auf
dem Weg zur Gleichstellung erzielten Fortschritte kommt es in vielen Lebensbereichen immer noch zu
Diskriminierungen aufgrund des Geschlechts, die „negative Auswirkungen haben und ein Hindernis für die
vollständige, erfolgreiche Eingliederung von Männern und Frauen in das wirtschaftliche und soziale Leben
darstellen“ können.5 Die Formen von Diskriminierung, die mit der Richtlinie bekämpft werden sollen, sind
vielfältig: Es kann beispielsweise darum gehen, dass eine Frau Schwierigkeiten hat, einen Kredit oder
eine Hypothek aufzunehmen, weil davon ausgegangen wird, dass sie aufgrund ihrer Betreuungspflichten
nicht arbeiten kann und somit nicht in der Lage ist, das Geld zurückzuzahlen, oder darum, dass sie in
1
2
3
4

5

Dies ist nicht der erste Bericht über die Richtlinie 2004/113/EG des Rates. Genaueres dazu siehe Teil 1 (Einleitung) des Berichts.
Richtlinie 2004/113/EG des Rates vom 13. Dezember 2004 zur Verwirklichung des Grundsatzes der Gleichbehandlung von
Männern und Frauen beim Zugang zu und bei der Versorgung mit Gütern und Dienstleistungen, ABl. L 373, 21. Dezember
2004 (Güter- und Dienstleistungsrichtlinie), https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=celex%3A32004L0113.
Vgl. Gerards, J. und Xenidis, R. (2020), Algorithmic discrimination in Europe: Challenges and opportunities for gender equality
and non-discrimination law.
Der Fragebogen ist in Anhang III des Berichts zu finden. Für weitere Information über das Europäische Netzwerk von
Rechtsexpertinnen und Rechtsexperten auf dem Gebiet der Geschlechtergleichstellung und Nichtdiskriminierung siehe
http://ec.europa.eu/justice/gender-equality/tools/legal-experts/index_de.htm. Zusätzliche Informationen sind auf der
Webseite des European Equality Law Network zu finden.
Richtlinie 2004/113/EG des Rates, Erwägungsgrund 9.
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alltäglichen Situationen diskriminiert wird, wenn sie zum Beispiel mit einem Kinderwagen die öffentlichen
Verkehrsmittel nicht benutzen kann oder für einen Haarschnitt mehr bezahlen muss als ein Mann. Indem
die Güter- und Dienstleistungsrichtlinie den Grundsatz der Gleichstellung über den Arbeitsmarkt hinaus
auf Bereiche des täglichen Lebens erweitert, stellt sie einen echten Paradigmenwechsel dar.
Zum Zeitpunkt der Einführung der Richtlinie war die Kommission daher der Auffassung, dass diese „einer
echten moralischen und rechtlichen Verpflichtung“, und dem Bestreben entsprungen war, „das Konzept
eines Europas der Bürger zu stärken und die Realisierung dieses Konzepts voranzubringen“.6
Es gibt mehrere positive Entwicklungen, die zu begrüßen sind. Einer der größten Erfolge der Richtlinie ist
sicherlich im Bereich der Finanzdienstleistungen und insbesondere der Versicherungen zu verzeichnen.7
Hervorzuheben ist jedoch auch, dass die Mitgliedstaaten im Allgemeinen berichten, dass sie Fragen im
Zusammenhang mit der Richtlinie in einer Art und Weise behandeln, die de facto über den persönlichen
und sachlichen Geltungsbereich der Richtlinie hinausgeht. So ist es zum Beispiel nicht ungewöhnlich,
dass Mitgliedstaaten den Schutz vor Diskriminierung beim Zugang zu und bei der Versorgung mit Gütern
und Dienstleistungen auf die Bereiche Medien, Bildung und Werbeinhalte oder auch auf das Merkmal
der sexuellen Orientierung ausweiten. Gesellschaftliche Entwicklungen, beispielsweise in Bezug auf die
Rechte von Transgender-Personen, spiegeln sich in Dokumenten der EU und in ihrer Rechtsprechung wider.
Der vorliegende Bericht soll eine breitere Debatte in diesen Bereichen fördern.
Lässt sich aber, dem Einfluss und der Ambition der Richtlinie zum Trotz, wirklich sagen, dass die „moralische
und rechtliche Verpflichtung“, die die Kommission vor beinahe zwanzig Jahren veranlasste, die Güterund Dienstleistungsrichtlinie vorzulegen, erfüllt wurde? Die Berichte der nationalen Expertinnen und
Experten zeigen, dass in ganz Europa sowohl unmittelbare als auch mittelbare Diskriminierung aufgrund
des Geschlechts beim Zugang zu und bei der Versorgung mit Gütern und Dienstleistungen fortbestehen.
Ebenso kommt es weiterhin regelmäßig zu Fällen von Sexismus, geschlechtsspezifischer Stereotypisierung,
Belästigung und sexueller Belästigung, insbesondere in öffentlichen Räumen wie Verkehrsmitteln,
Restaurants, Geschäften und Freizeiteinrichtungen – wo sie im besten Fall ignoriert und im schlimmsten
Fall einfach toleriert werden. Insgesamt lässt sich sagen, dass die Güter- und Dienstleistungsrichtlinie
im Gegensatz zu den anderen EU-Gleichstellungsrichtlinien8 in den Mitgliedstaaten nicht die gewünschte
Wirkung erzielt hat.
Es gibt nicht einen alleinigen Grund, der dies erklärt, sondern eine Reihe komplexer und miteinander
verwobener Sachverhalte, die sowohl die EU als auch die Mitgliedstaaten selbst betreffen. Auf
EU-Ebene existieren beispielsweise historische politische Gründe, die bei der Aushandlung und Abfassung
der Richtlinie zu mühsamen Kompromissen führten, durch die der ursprüngliche Vorschlag de facto
verwässert wurde.9 Infolgedessen, und im Vergleich zu einer anderen „Artikel-13“-Richtlinie (jetzt Art. 19
AEUV), nämlich der Richtlinie zur Gleichbehandlung ohne Unterschied der „Rasse“, verbietet die Güter- und
Dienstleistungsrichtlinie Diskriminierung in einem engeren Bereichsspektrum, da sie das Bildungswesen
sowie Medien- und Werbeinhalte ausschließt, wobei die Gründe für diese Unterschiede schwer
6
7
8

9

Vorschlag für eine Richtlinie des Rates zur Verwirklichung des Grundsatzes der Gleichbehandlung von Frauen und Männern
beim Zugang zu und bei der Versorgung mit Gütern und Dienstleistungen, KOM(2003) 657 endg., Brüssel 5.11.2003, S. 4.
Vgl. die Diskussion über Artikel 5 der Güter- und Dienstleistungsrichtlinie sowie die Rechtssache C-236/09 Test-Achats in
Teil II, insbesondere in Abschnitt 2.3.5 (Versicherungen und verwandte Finanzdienstleistungen).
Vgl. zum Beispiel die EU-Richtlinien zur Gleichstellung von Frauen und Männern: Richtlinie 79/7/EWG zur schrittweisen
Verwirklichung des Grundsatzes der Gleichbehandlung von Männern und Frauen im Bereich der sozialen Sicherheit, ABl. L 6,
S. 24–25; Richtlinie 2006/54/EU zur Verwirklichung des Grundsatzes der Chancengleichheit und Gleichbehandlung von
Männern und Frauen in Arbeits- und Beschäftigungsfragen (Neufassung), ABl. L 204, S. 23–36; Richtlinie 2010/41/EU zur
Verwirklichung des Grundsatzes der Gleichbehandlung von Männern und Frauen, die eine selbständige Erwerbstätigkeit
ausüben, und zur Aufhebung der Richtlinie 86/613/EWG des Rates, ABl. L 180, S. 1–6, sowie Richtlinie 2000/43/EG zur
Anwendung des Gleichbehandlungsgrundsatzes ohne Unterschied der „Rasse“ oder der ethnischen Herkunft und
Richtlinie 2000/78/EG zur Festlegung eines allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in
Beschäftigung und Beruf, die jegliche Diskriminierung aus Gründen der Religion oder der Weltanschauung, des Alters,
einer Behinderung oder der sexuellen Ausrichtung verbietet.
Krois, C. (2006), „Directive 2004/113/EC on Sexual Equality in Access to Goods and Services: Progress or Impasse in
European Sex Discrimination Law?“, Columbia Journal of European Law, S. 323-338.
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nachvollziehbar sind. Darüber hinaus lassen die technologischen Entwicklungen, die seit Einführung der
Richtlinie stattgefunden haben, Zweifel an der eigentlichen Rolle dieses Instruments aufkommen und
werfen die Frage auf, wie die Richtlinie angepasst bzw. ausgelegt werden kann, um diesen Entwicklungen
gerecht zu werden. Mit anderen Worten: Die Güter- und Dienstleistungsrichtlinie wird nach wie vor als
„unvollendetes Werk“ wahrgenommen. Schließlich hat die Tatsache, dass die Rechtsprechung sowohl
auf Unionsebene als auch auf nationaler Ebene sehr begrenzt ist, dazu geführt, dass der Europäische
Gerichtshof (EuGH) keine Gelegenheit hatte, den Inhalt der Richtlinie zu klären.
Auf nationaler Ebene sind sich die Experten weitgehend einig, dass die Richtlinie trotz ihres Potenzials
bestenfalls „nicht ausreichend genutzt“ wird und „unbekannt“ ist (Belgien). Dies hat zu mangelnder
Sensibilisierung der beteiligten Akteure geführt, was es erschwert, Diskriminierung im Zusammenhang
mit Gütern und Dienstleistungen zu erkennen. Wenn beispielsweise eine Person mit Behinderung ein
Geschäft nicht betreten kann, weil kein rollstuhlgerechter Zugang existiert, werden sich sowohl die
betroffene Person als auch der Geschäftsinhaber sehr wohl darüber im Klaren sein, dass die Bereitstellung
eines solchen Zugangs ein gesetzlicher Anspruch und eine gesetzliche Pflicht ist. Wenn Eltern jedoch
ein Geschäft nicht betreten können, weil der Zugang mit Kinderwagen zu schwierig ist, werden sie nicht
unbedingt daran denken, dass der Zugang ein Rechtsanspruch ist.
Außerdem wird die Richtlinie häufig mit höheren Preisen für rosafarbene Rasierer oder mit der Tatsache in
Verbindung gebracht (und folglich oft abgelehnt), dass Haarschnitte für Frauen teurer sind als Haarschnitte
für Männer. In einigen Ländern werden Beschwerden bei der Ombudsperson für Gleichstellungsfragen
wegen Themen wie vergünstigte Happy-Hour-Angebote für Frauen und unterschiedliche Friseurtarife als
„belanglos“ empfunden (Finnland). Die belgische Expertin berichtete, dass Beschwerden in Bereichen, die
vor allem Frauen betreffen (Friseurdienstleistungen, „Pink Tax“ auf bestimmte Produkte usw.), viel weniger
Beachtung finden als Beschwerden in Bereichen, die auch Männer betreffen, etwa Zugangsgebühren für
Männer für Freizeitaktivitäten (z. B. Nachtclubs). Einige Expertinnen und Experten sind der Ansicht, dass in
solchen Fällen die Diskriminierung von Männern möglicherweise stärker sichtbar ist (Belgien, Kroatien).
Der Themenbericht ist in drei große Teile gegliedert. In Teil I (Einleitung) werden Gegenstand und Ziel des
Berichts sowie die EU-Gleichstellungsvorschriften vorgestellt. Teil II (Die Güter- und Dienstleistungsrichtlinie
in den Mitgliedstaaten) geht der Frage nach, wie die Richtlinie in den Mitgliedstaaten umgesetzt wurde.
Er untersucht zunächst den persönlichen Geltungsbereich der Richtlinie, bevor er sich dem sachlichen
Geltungsbereich widmet: Was ist in der Richtlinie enthalten und was nicht. Der Schwerpunkt liegt auf
diskriminierenden Praktiken beim Zugang zu Gütern und Dienstleistungen in klassischen Kontexten, aber
auch in dem sich schnell entwickelnden digitalen Bereich. Im Anschluss daran werden die Konzepte der
Diskriminierung und der diskriminierenden Praktiken, die mithilfe der Richtlinie ausgemerzt werden sollen,
sowie Ausnahmen und Rechtfertigungen analysiert, und abschließend wird untersucht, wie diese Rechte,
um wirksam zu sein, in einer „Kultur der Rechte“ verankert werden müssen. Vor diesem Hintergrund
werden in Teil III (Die Zukunft der Güter- und Dienstleistungsrichtlinie) konkrete Empfehlungen formuliert,
wie das Potenzial der Richtlinie voll ausgeschöpft werden kann.
Abgesehen von den bereits erwähnten Fragebögen stützen sich die Untersuchungen auch auf die
jährlichen Länderberichte,10 die nationale und die EU-Rechtsprechung und politische Berichte sowie auf
wissenschaftliche Kommentare.11 Es ist wichtig, darauf hinzuweisen, dass derzeit nur sehr wenig nationale
Rechtsprechung und Literatur zu dieser Richtlinie existiert.

10
11

Diese Berichte sind auf der Webseite des European Equality Law Network abrufbar, die eine breite Palette von
Informationen enthält: Themenberichte, die European Equality Law Review, vergleichende Analysen und jüngste
Entwicklungen in den Mitgliedstaaten sowie Informationen über juristische Seminare.
Vgl. das Literaturverzeichnis in Anhang II.
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Bereiche, die besondere Aufmerksamkeit erfordern
In dem Themenbericht werden die Bereiche aufgeführt, die besondere Aufmerksamkeit erfordern.
Zunächst ist hier der persönliche Geltungsbereich der Richtlinie zu nennen. Er beschränkt sich auf
Personen, die einem bestimmten Geschlecht angehören oder eine Geschlechtsangleichung vorgenommen
haben, und lässt andere Personen somit ungeschützt. Er sollte so erweitert werden, dass er ausdrücklich
auch Transgender-Personen und gegebenenfalls auch andere Situationen (Geschlechtsidentität,
Geschlechtsausdruck, nicht-binäre Personen usw.) einbezieht: Dies würde die Entwicklung und
Zusammensetzung der heutigen Gesellschaft widerspiegeln und den Schutz vor Diskriminierung beim
Zugang zu Gütern und Dienstleistungen auf einen größeren Personenkreis erweitern.
Die Rolle der in Artikel 3 Absatz 3 genannten Ausnahmen, nämlich Bildung sowie Medien- und
Werbeinhalte, ist insofern problematisch, als beispielsweise im Bildungswesen derzeit geschlechtsbezogene
Diskriminierungen möglich sind, und zwar in unterschiedlichen Situationen. Die offensichtlichste
ist die Zulassung gleichgeschlechtlicher Schulen. Diskriminierung kann aber auch darin bestehen,
„geschlechtsspezifische“ Lehrpläne zuzulassen oder einfach nicht dafür zu sorgen, dass Kinder beiderlei
Geschlechts die gleichen Möglichkeiten haben, bestimmte Fächer zu lernen. Die Art der Bildung, die Kindern
ermöglicht wird, hat Einfluss auf ihre spätere Beschäftigung und berufliche Laufbahn, was sich wiederum
auf ihre Rente und ihren Sozialversicherungsstatus auswirken kann. Daraus folgt, dass Maßnahmen,
mit denen die Gleichstellung von Frauen und Männern in Bezug auf Beschäftigung, Renten und soziale
Sicherheit erreicht werden soll, niemals vollständig wirksam sein werden, solange geschlechtsbezogene
Diskriminierung im Bildungsbereich zulässig ist. Ebenso verhält es sich mit dem Verbot sexueller
Belästigung im EU-Recht und in der Güter- und Dienstleistungsrichtlinie: Die Tatsache, dass Medien- und
Werbeinhalte von der Richtlinie ausgenommen sind, ermöglicht es, dass Frauen in Medien und Werbung
auf sexualisierte und unangemessene Weise dargestellt werden.
Die Rechtfertigungsgründe nach Artikel 4 Absatz 5 der Güter- und Dienstleistungsrichtlinie sind ein
weiterer Bereich, der Aufmerksamkeit verlangt. Der genannte Artikel besagt, dass eine unterschiedliche
Behandlung zulässig ist, wenn sie „durch ein legitimes Ziel gerechtfertigt ist … und die Mittel zur Erreichung
dieses Ziels angemessen und erforderlich sind“.12 Die Anwendung dieser Regel kann unterschiedliche
Auswirkungen haben. In den Niederlanden können danach beispielsweise geschlechtsgetrennte
Umkleidekabinen, Sanitäranlagen, Schlafräume und Saunen sowie Schönheitswettbewerbe und
Sportkämpfe gerechtfertigt werden. In Norwegen hingegen wurde festgestellt, dass ein Fitnesscenter,
das Frauen, die abends trainierten, vergünstigte Abonnements anbot, sich einer Diskriminierung aufgrund
des Geschlechts schuldig machte, obwohl dieses Angebot als notwendige Maßnahme gerechtfertigt war,
um das Ziel zu erreichen, dass mehr Frauen abends in dem Center trainierten.
In Bezug auf Artikel 4 Absatz 5 wurde auch festgestellt, dass selbst dann, wenn die Rechtsvorschriften
eindeutig sind, diese häufig missverstanden und nicht durchgesetzt werden.13 In anderen Fällen14 wurden
potenziell diskriminierende Praktiken (große Kinoketten, die Filmvorführungen ausschließlich für Frauen
anbieten, Fitnesscenter und studios nur für Frauen, getrennte Friseursalons für Frauen und Männer) nicht
beanstandet und somit ihr Ziel und ihre Verhältnismäßigkeit nicht geprüft. Manchmal kommt es auch vor,
dass sich die Rechtfertigung gemäß Artikel 4 Absatz 5 mit einer positiven Maßnahme gemäß Artikel 6
überschneidet. So gilt beispielsweise der Zugang zu bestimmten Dienstleistungen, der Frauen vorbehalten
ist, um sie in einer Not- oder Gefahrensituation (z. B. geschlechtsbezogene Gewalt) zu schützen, in
einem Mitgliedstaat (Spanien) als positive Maßnahme und in einem anderen (Irland) als legitimes Ziel.
Da Artikel 4 Absatz 5 darüber hinaus den Mitgliedstaaten de facto die Möglichkeit gibt, unmittelbare
12
13
14

Dies wurde auch von der Europäischen Kommission in ihrem Bericht über die Anwendung der Richtlinie 2004/113/EG
des Rates zur Verwirklichung des Grundsatzes der Gleichbehandlung von Männern und Frauen beim Zugang zu und bei der
Versorgung mit Gütern und Dienstleistungen, COM(2015) 190 final, S. 6., hervorgehoben.
Vereinigtes Königreich, House of Commons, Women and Equalities Committee (2019), Enforcing the Equality Act: law and
the role of the Equality and Human Rights Commission, Zehnter Bericht der Sitzungsperiode 2017-2019, S. 46.
Diese wurden von der polnischen Expertin gemeldet.
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Diskriminierungen zu rechtfertigen, könnte die Tatsache, dass keine Leitlinien dazu existieren, was legitim,
angemessen oder erforderlich ist, ein Schlupfloch in der Richtlinie schaffen.
Im Hinblick auf Finanzdienstleistungen und die Anwendung versicherungsmathematischer
Faktoren haben sich die Rechtssache Test Achats15 und die entsprechenden Leitlinien der Kommission
als sehr nützlich erwiesen. In der erwähnten Rechtssache hatte der Gerichtshof über die Vereinbarkeit von
Artikel 5 Absatz 2 der Richtlinie 2004/113 mit Artikel 6 Absatz 2 des EU-Vertrags und dem Grundsatz der
Gleichbehandlung von Männern und Frauen zu entscheiden. Er erklärte Artikel 5 Absatz 2 für ungültig,
mit dem Ergebnis, dass die Berücksichtigung des Faktors Geschlecht bei der Berechnung von Prämien
und Leistungen bei allen nach dem 21. Dezember 2007 abgeschlossenen Versicherungsverträgen für
die Versicherten nicht zu unterschiedlichen Prämien und Leistungen führen darf. 2012 veröffentlichte
die Europäische Kommission Leitlinien,16 die den Mitgliedstaaten bei der Umsetzung des Urteils helfen
sollten. Sowohl das Urteil als auch die Leitlinien der Kommission haben sich jedoch hauptsächlich auf
den Versicherungsbereich ausgewirkt. Obwohl sich Artikel 5 auf den Bereich des „Versicherungswesens
und verwandter Finanzdienstleistungen“ bezieht, stellen die nationalen Expertinnen und Experten
überwiegend fest, dass es immer noch Situationen gibt, in denen Frauen Schwierigkeiten haben, Zugang
zu Finanzprodukten wie etwa einem Kredit zu erhalten.
In diesem Zusammenhang ist auch anzumerken, dass die technologischen Veränderungen dazu führen,
dass es Bereiche gibt, die in der Richtlinie von 2004 ursprünglich nicht berücksichtigt wurden,
da sie damals noch nicht so weit entwickelt waren, dass sie Probleme verursachten. Heute werden Güter
und Dienstleistungen zunehmend online angeboten, und dies bringt Schwierigkeiten im Zusammenhang
mit Plattformen, künstlicher Intelligenz und Profiling mit sich. Der Grundsatz der Gleichstellung von
Männern und Frauen muss auch in diesem Kontext respektiert werden.17 Es kann in diesem Kontext
zu geschlechtsspezifischer Diskriminierung kommen, weil Systeme bei ihrer Einrichtung möglicherweise
verzerrte Daten enthalten. Dafür kann es verschiedene Gründe geben, etwa die Tatsache, dass KISysteme im Rahmen des maschinellen Lernprozesses neue Bias „erlernen“, die zu Stereotypen führen,
oder die Tatsache, dass die menschliche Interaktion voreingenommen ist. Es gibt daher keinen Grund,
diese Bereiche nicht in die Richtlinie einzubeziehen und zuzulassen, dass sie aufgrund fehlender (oder
unzureichender) Regulierung „durch die Maschen schlüpfen“. Einerseits existiert in den Mitgliedstaaten
eine zunehmende Regulierung in diesem Bereich (sowohl in Bezug auf Plattformen als auch auf KI),
auch wenn diese in einigen Fällen, insbesondere im Fall der KI, noch in den Kinderschuhen steckt. Wie
dem auch sei: Fast alle Expertinnen und Experten berichten von einer mangelnden Berücksichtigung der
Geschlechtergleichstellung in dem (versuchten) rechtlichen Vorgehen der Mitgliedstaaten. Andererseits
ist die EU dabei, einen politischen und rechtlichen Rahmen zu entwickeln.18 Zum Zeitpunkt der Erstellung
dieses Textes nimmt dieser Rahmen jedoch nur in beschränktem Maße auf die Geschlechtergleichstellung
Bezug. Wenn der Verpflichtung zur Einbeziehung der Gleichstellung keine Strategie folgt, könnte der
Schutz der Gleichstellung von Frauen und Männern eine Grauzone bleiben.

15

16
17

18

Urteil vom 1. März 2011, Association Belge des Consommateurs Test-Achats ASBL / Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100; vgl. Europäische Kommission, Leitlinien zur Anwendung der Richtlinie 2004/113/EG des Rates auf das
Versicherungswesen im Anschluss an das Urteil des Gerichtshofs der Europäischen Union in der Rechtssache C-236/09
(Test-Achats), ABl. C 11/1, 13.01.2012; vgl. ebenso Europäische Kommission (2015), Bericht über die Anwendung der Richtlinie
2004/113/EG des Rates zur Verwirklichung des Grundsatzes der Gleichbehandlung von Männern und Frauen beim Zugang zu
und bei der Versorgung mit Gütern und Dienstleistungen, COM(2015) 190 final.
Europäische Kommission, Leitlinien zur Anwendung der Richtlinie 2004/113/EG des Rates auf das Versicherungswesen im
Anschluss an das Urteil des Gerichtshofs der Europäischen Union in der Rechtssache C-236/09 (Test-Achats), ABl. C 11/1,
13.01.2012.
Gerards, J. und Xenidis, R. (2020), Algorithmic Discrimination in Europe, Themenbericht, Europäisches Netzwerk von
Rechtsexpertinnen und Rechtsexperten auf dem Gebiet der Geschlechtergleichstellung und Nichtdiskriminierung. Vgl.
auch die Artikel 8 und 10 AEUV, die die Union verpflichten, den Grundsatz der Gleichstellung von Frauen und Männern bei
der Planung und Umsetzung von Rechtsvorschriften in allen von den EU-Verträgen erfassten Bereichen zu berücksichtigen.
Europäische Kommission, Vorschlag für eine Verordnung des Europäischen Parlaments und des Rates zur Festlegung
harmonisierter Vorschriften für künstliche Intelligenz (Gesetz über künstliche Intelligenz) und zur Änderung bestimmter
Rechtsakte der Union, 21. April 2021, Abschnitt 1.2, S. 4. Vgl. de Matos Pinto, I., „The Draft AI Act: a success story of
strengthening Parliament’s right of legislative initiative?“, ERA Forum (erscheint demnächst).
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Darüber hinaus gibt es weitere Bereiche wie Gesundheitsversorgung, Wohnen und Verkehr, die
von einer Klärung der Relevanz des Grundsatzes der Geschlechtergleichstellung profitieren würden.
Einige Mitgliedstaaten wenden diesen Grundsatz in den genannten Bereichen bereits an, allerdings ist
dies nicht bei allen der Fall. Im Verkehrsbereich beispielsweise sind Sexismus und Belästigungen an der
Tagesordnung.
In dem vorliegenden Themenbericht wurde auch festgestellt, dass unter den nationalen Expertinnen
und Experten (z. B. Frankreich, die Niederlande, Österreich) die Sorge darüber wächst, dass der
Geltungsbereich der Richtlinie insofern zwangsläufig begrenzt ist, als er andere Merkmale wie Alter, „Rasse“
oder sexuelle Orientierung nicht einbezieht. Die Antirassismusrichtlinie deckt zwar Diskriminierung beim
Zugang zu Gütern und Dienstleistungen ab, ermöglicht aber immer noch keinen intersektionelleren Ansatz
für diese Form von Diskriminierung. Die polnische Expertin plädiert ausdrücklich für die Einführung einer
„umfassenden Rechtsverordnung“. Ein solches Instrument würde sicherlich einen weitergehenden Schutz
bieten, liefert jedoch nicht unbedingt den intersektionellen Ansatz, der offensichtlich das ist, was wirklich
gebraucht wird. Vor allem wenn Dienstleistungen online erbracht werden, können Menschen tatsächlich
aus einer ganzen Reihe von miteinander verknüpften Gründen diskriminiert werden, die sich nicht allein
auf die Kategorie Geschlecht beschränken. So können algorithmische Diskriminierung und Profiling anhand
der ethnischen Herkunft und des Geschlechts beispielsweise zu geschlechtsspezifischer Diskriminierung
von Frauen beim Zugang zu Hypotheken oder Krediten wie auch zur Diskriminierung von Frauen einer
bestimmten Herkunft/„Rasse“/Glaubensrichtung führen. In ihrer derzeitigen Form deckt die Richtlinie
derartige Situationen nicht ab, was ihren Anwendungsbereich naturgemäß einschränkt. Die Komplexität
des Erreichens einer solchen Abdeckung wurde jedoch bereits dokumentiert.19
Schließlich geht es auch um Aspekte, die die praktische Anwendung der Richtlinie in den Mitgliedstaaten
betreffen. Die nationalen Expertinnen und Experten haben eine komplexe Situation aufgezeigt, einschließlich
der Hindernisse, die überwunden werden müssen, um Ansprüche wegen geschlechtsspezifischer
Diskriminierung im Zusammenhang mit Gütern und Dienstleistungen geltend zu machen. Diese
Hindernisse reichen von der Dauer der Verfahren (Deutschland, Kroatien) und der geringen Anzahl
von Juristinnen und Juristen, die willens oder in der Lage sind, sich mit dieser Art von Diskriminierung
zu befassen (Deutschland), bis hin zu hohen Prozesskosten (Lettland) und anspruchsvollen Fristen
(Irland). Kommt ein Fall vor die Gleichbehandlungsstelle oder ein Gericht, so wird, im Vergleich zur
Höhe der im Beschäftigungsbereich gewährten Entschädigungen, keine wirkungsvolle Entschädigung
zugesprochen. Grund dafür ist vielleicht die Tatsache, dass Diskriminierung im Beschäftigungsbereich zu
Einkommensverlusten führen kann und daher als wichtiger wahrgenommen wird (Dänemark, Finnland).
Es ist jedoch zweifelhaft, ob niedrige oder unzureichende Entschädigungen eine abschreckende Wirkung
haben können. In einigen Fällen ist die Entschädigung auf dem Papier zwar angemessen, wird in der Praxis
aber selten angewandt (Spanien).

Die Empfehlungen
Der Bericht formuliert neun konkrete Empfehlungen zur Lösung der genannten Probleme.
EMPFEHLUNG 1: Im Einklang mit den Yogyakarta-Prinzipien (2006)20 sollte die Richtlinie Diskriminierung
nicht nur aufgrund des Geschlechts, sondern auch aufgrund von Transidentität sowie der
Geschlechtsidentität und des Geschlechtsausdrucks verbieten (Artikel 1 - Zweck).

19
20

Fredman, S. (2016), Intersectional discrimination in EU gender equality and non-discrimination law, Themenbericht,
Europäisches Netzwerk von Rechtsexpertinnen und Rechtsexperten auf dem Gebiet der Geschlechtergleichstellung und
Nichtdiskriminierung.
Die Yogyakarta-Prinzipien 2006 ist ein von 29 namhaften Menschenrechtsexpertinnen und -experten verfasstes „SoftLaw“-Dokument über die Anwendung internationaler Menschenrechtsnormen in Bezug auf sexuelle Orientierung und
Geschlechtsidentität.
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EMPFEHLUNG 2: Einbeziehung des Bildungsbereichs sowie der Inhalte von Medien und Werbung in den
Geltungsbereich der Richtlinie (Artikel 3 Absatz 3 – Geltungsbereich).
EMPFEHLUNG 3: Schaffung von mehr Klarheit bei den in der Richtlinie vorgesehenen Rechtfertigungs
gründen, insbesondere durch Klärung der Frage, was ein „rechtmäßiges Ziel“ ist und wann die Mittel
zur Erreichung dieses Ziels „angemessen“ und „erforderlich“ sind (Artikel 4 Absatz 5 – Grundsatz der
Gleichbehandlung).
EMPFEHLUNG 4: Klarstellung, dass die Gleichstellung von Männern und Frauen auch für den Zugang zu
allen Arten von Finanzverträgen gilt.
EMPFEHLUNG 5: Die Richtlinie sollte, was den Zugang zu und die Versorgung mit Gütern und Dienstleistungen
im digitalen Umfeld betrifft, eine eindeutigere Rolle spielen, indem sie klarstellt, dass der Grundsatz der
Geschlechtergleichstellung dort genauso respektiert werden muss wie im eher klassischen, physischen
Umfeld.
EMPFEHLUNG 6: Ausdrückliche Einbeziehung der Bereiche Gesundheitsversorgung, Wohnen und Verkehr
in den Geltungsbereich der Richtlinie.
EMPFEHLUNG 7: Es sollte rechtlich anerkannt werden, dass Personen im Zusammenhang mit Gütern
und Dienstleistungen aus anderen Gründen als dem Geschlecht diskriminiert werden können und dass
bisweilen verschiedene vom Unionsrecht bereits abgedeckte Gründe21 zusammenwirken.
EMPFEHLUNG 8: Stärkung des Bewusstseins aller Beteiligten für die einschlägigen Rechte und Pflichten.
Insbesondere sollten die Verbraucher (sowohl Nutzer von Dienstleistungen als auch Käufer von Gütern)
stärker für ihr Recht auf Gleichbehandlung beim Zugang zu Gütern und Dienstleistungen sensibilisiert
und bei den Dienstleistungserbringern das Bewusstsein für die Grenzen und Bedingungen einer
unterschiedlichen Behandlung gestärkt werden. Gleichbehandlungsstellen und andere Einrichtungen
wie NROs und Verbraucherschutzverbände könnten bei dieser Aufgabe eine besonders wichtige Rolle
spielen.
EMPFEHLUNG 9: Stärkung der praktischen Anwendung der Richtlinie in den Mitgliedstaaten, um
sicherzustellen, dass die einschlägigen Rechte wirksam geschützt werden.

Die Realisierung dieser Empfehlungen hängt von den Rechtsinstrumenten ab, die zu ihrer Umsetzung
angewandt werden, und Ziel des vorliegenden Themenberichts ist es, diese zu ermitteln. Die Empfehlungen
können auf dreierlei Weise umgesetzt werden: durch Soft Law, durch Änderung der geltenden
Richtlinie oder durch Verabschiedung einer neuen Richtlinie. Jede dieser Methoden umfasst positive
und negative Elemente, die sorgfältig analysiert und abgewogen werden müssen.
Soft Law könnte die Form von Leitlinien der Kommission annehmen, wie dies 2012 in Bezug
auf Artikel 5 der Richtlinie und die Rechtssache Test Achats der Fall war.22 Leitlinien sind zwar nicht
verbindlich, sollen aber die Einhaltung der Vorschriften und das Verständnis für spezifische Fragen auf
nationaler Ebene erleichtern. Sie könnten beispielsweise den persönlichen und sachlichen Geltungsbereich
der Richtlinie klären und die Beteiligten für die einschlägigen Rechte und Pflichten sensibilisieren. Die

21
22

Vgl. Art. 19 AEUV.
Europäische Kommission, Leitlinien zur Anwendung der Richtlinie 2004/113/EG des Rates auf das Versicherungswesen im
Anschluss an das Urteil des Gerichtshofs der Europäischen Union in der Rechtssache C-236/09 (Test-Achats), ABl. C 11/1,
13.01.2012.
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Evaluierungsberichte der Kommission23 könnten in diesem Zusammenhang ebenfalls hilfreich sein,24
auch wenn sie einem völlig anderen Zweck dienen: Es handelt sich in der Tat um Evaluierungen, ihr
Hauptzweck besteht also darin, die Anwendung der Richtlinie in den Mitgliedstaaten zu überwachen, nicht
darin, Leitlinien anzubieten. Die Überwachung ist zweifellos ein wichtiger erster Schritt, um Daten zu
sammeln und einen Überblick über die Gesamtsituation zu erstellen, die Mitgliedstaaten brauchen aber
praktische Leitlinien. Soft Law, insbesondere in Form von Leitlinien der Kommission, stellt eine praktische,
kurzfristige Lösung dar. Es ist jedoch rechtlich nicht bindend.
Eine andere Möglichkeit, die Empfehlungen umzusetzen, wäre eine Überarbeitung und teilweise
Änderung der bestehenden Richtlinie. Auf diese Weise könnten spezifische neue Bereiche (z. B.
der Online-Bereich) ausdrücklich in die Richtlinie aufgenommen, bestehende Bestimmungen geändert
(z. B. Art. 3 Abs. 3, um das Bildungswesen sowie Medien- und Werbeinhalte in den Geltungsbereich der
Richtlinie aufzunehmen) und die einschlägige Rechtsprechung des EuGH eingearbeitet werden (z. B. durch
Streichung von Art. 5 Abs. 2 der Richtlinie). Ein solcher Ansatz hätte den Vorteil, dass die Änderungen in
die Richtlinie aufgenommen würden und somit für die Mitgliedstaaten bindend wären. Es gibt jedoch
keine Garantie dafür, dass dieser Ansatz erfolgreich wäre, da er unter Umständen nicht in der Lage wäre,
alle in diesem Bericht erörterten Bereiche abzudecken, die einer Überarbeitung bedürfen.25 Außerdem
könnten die Verhandlungen über die horizontale Richtlinie, selbst wenn sie letztendlich erfolgreich wären,
langwierig und mühsam sein.
Eine langfristige, drastischere Lösung für die in diesem Bericht erörterten Probleme wäre die Verabschiedung
einer neuen Richtlinie, die idealerweise neben dem Geschlecht noch andere Diskriminierungsgründe
abdecken würde, um ihr Potenzial voll auszuschöpfen. Eine solch radikale Lösung wäre andererseits
nichts Neues. Sie wurde erst kürzlich bei der Richtlinie 2010/18 über Elternurlaub angewandt. Die unlängst
verabschiedete Richtlinie zur Vereinbarkeit von Beruf und Privatleben26 hat einen breiteren persönlichen
Geltungsbereich (erstmals werden z. B. Arbeitnehmerinnen und Arbeitnehmer erfasst, die pflegende
Angehörige sind) und einen umfassenderen sachlichen Geltungsbereich (z. B. ist Urlaub für pflegende
Angehörige wie auch Vaterschaftsurlaub nun als individuelles Recht verankert).
Für die Einführung einer neuen Richtlinie könnte die Tatsache sprechen, dass sich die EU-Landschaft seit
2004 verändert hat. Der Schutz der Grundrechte im Allgemeinen und die Gleichstellung von Männern
und Frauen im Besonderen stehen heute wieder verstärkt im Mittelpunkt. Die EU-Grundrechtecharta27
ist nunmehr rechtskräftig, und die Europäische Säule sozialer Rechte28 wurde verabschiedet. Dieser neue
Impuls könnte sich als vorteilhaft erweisen, um den Weg für eine neue Richtlinie zu ebnen. Tatsächlich
23

24

25
26

27
28

In Artikel 16 Absatz 1 der Güter- und Dienstleistungsrichtlinie heißt es: „ Die Mitgliedstaaten übermitteln der Kommission
spätestens am 21. Dezember 2009 und in der Folge alle fünf Jahre sämtliche verfügbaren Informationen über die
Anwendung dieser Richtlinie. Die Kommission erstellt einen zusammenfassenden Bericht, der eine Prüfung der aktuellen
Praxis der Mitgliedstaaten im Zusammenhang mit Artikel 5 in Bezug auf die Berücksichtigung des Faktors Geschlecht bei
der Berechnung von Prämien und Leistungen enthält. Sie legt diesen Bericht dem Europäischen Parlament und dem Rat
spätestens am 21. Dezember 2010 vor. Erforderlichenfalls fügt die Kommission diesem Bericht Vorschläge zur Änderung
der Richtlinie bei.“
Im Evaluierungsbericht von 2015 wurde beispielsweise erläutert, dass Transgender vom persönlichen Geltungsbereich
der Richtlinie erfasst wird und dass Dienstleistungen auch Gesundheitsdienstleistungen umfassen. Europäische
Kommission, Bericht über die Anwendung der Richtlinie 2004/113/EG des Rates zur Verwirklichung des Grundsatzes der
Gleichbehandlung von Männern und Frauen beim Zugang zu und bei der Versorgung mit Gütern und Dienstleistungen,
COM(2015) 190 final.
Vgl. beispielsweise den erfolglosen Versuch zur Änderung der Richtlinie 92/85/EWG des Rates über die Durchführung
von Maßnahmen zur Verbesserung der Sicherheit und des Gesundheitsschutzes von schwangeren Arbeitnehmerinnen,
Wöchnerinnen und stillenden Arbeitnehmerinnen am Arbeitsplatz, {SEC(2008)2595} {SEC(2008)2596}.
Richtlinie (EU) 2019/1158 des Europäischen Parlaments und des Rates vom 20. Juni 2019 zur Vereinbarkeit von Beruf und
Privatleben für Eltern und pflegende Angehörige und zur Aufhebung der Richtlinie 2010/18/EU des Rates, PE/20/2019/
REV/1, Abl. [2019] L 188; vgl. ebenso Masselot, A. (2019), Family leave: enforcement of the protection against dismissal and
unfavourable treatment, Themenbericht, Europäisches Netzwerk von Rechtsexpertinnen und Rechtsexperten auf dem
Gebiet der Geschlechtergleichstellung und Nichtdiskriminierung.
Charta der Grundrechte der Europäischen Union, Abl. [2000/C] 364/1. Vgl. insbesondere Artikel 20 (Gleichheit vor dem
Gesetz), Artikel 21 (Nichtdiskriminierung) und Artikel 23 (Gleichheit von Frauen und Männern).
Europäische Säule sozialer Rechte, [2017] Abl. C 428/10, abrufbar unter: https://ec.europa.eu/commission/priorities/
deeper-and-fairer-economic-and-monetary-union/european-pillar-social-rights_de.
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Zusammenfassung

hat insbesondere die Europäische Säule sozialer Rechte entscheidend dazu beigetragen, ein Umfeld zu
schaffen, das zur Verabschiedung der Richtlinie über die Vereinbarkeit von Beruf und Privatleben geführt
hat.
Allerdings ist dies ein komplexer und langwieriger, möglicherweise sogar aussichtsloser Prozess. Zum einen
könnte er auf dieselben heftigen Diskussionen und Widerstände stoßen, auf die schon die Verhandlungen
über die derzeitige Richtlinie in den frühen 2000er Jahren stießen, und es besteht die Gefahr, dass dies
(erneut) zu einer Verwässerung des Textes führen würde.29 Außerdem würde es mindestens ein paar
Jahre dauern, bis die Änderungen in Kraft treten könnten.
In Anbetracht all dessen kommt der Bericht zu dem Schluss, dass Änderungen am ehesten durch die
Anwendung von Soft Law erreicht werden können. Für diese Schlussfolgerung gibt es zwei Gründe: Erstens
ist die Änderung der bestehenden Richtlinie bzw. der Erlass einer neuen Richtlinie technisch und politisch
komplex sowie zeitaufwändig; zweitens ist Soft Law ein geeignetes Instrument, da die allermeisten
Empfehlungen auf einer Klärung von Terminologie und Sachverhalten beruhen.
Zusammenfassend lässt sich sagen, dass die Richtlinie 2004/113/EG ein wichtiges Instrument ist. Sie
bringt die Geschlechtergleichstellung über die Arbeitswelt hinaus in die Bereiche des täglichen Lebens.
Sie kann dazu beitragen, die Konzepte der Belästigung, der sexuellen Belästigung und der Anweisung zur
Diskriminierung im EU-Recht nutzbar zu machen. Sie kann Vorurteile gegenüber Frauen entmystifizieren,
etwa das Vorurteil, dass Frauen aufgrund ihrer familiären Pflichten und ihrer Betreuungsverantwortung
nicht genug verdienen, um eine Hypothek zu bezahlen, oder dass sie mehr auf ihr Äußeres achten und
daher bereit sind, mehr Geld für Pflegeprodukte auszugeben, weshalb höhere Preise von ihnen verlangt
werden können. Aber die Güter- und Dienstleistungsrichtlinie kann mehr als das: Sie kann potenziell auf
Bereiche angewandt werden, die zwar nicht explizit abgedeckt sind, für deren Ausschluss es aber keinen
Grund gibt. Durch eine weitere Ausdehnung des Grundsatzes der Geschlechtergleichstellung auf Bereiche,
die von anderen Instrumenten nicht abgedeckt werden, kann die Güter- und Dienstleistungsrichtlinie
eine Schlüsselrolle in der Architektur des EU-Gleichstellungsrechts spielen. Indem sie diskriminierende
Praktiken aufdeckt und beseitigt, kann sie die gesellschaftliche Integration stärken und die konstruktive
Beteiligung aller Gruppen an der Gesellschaft und letztlich auch an der Wirtschaft weiter fördern. Sie
ist eine vergessene Richtlinie mit großem Potenzial. Sie kann als das fehlende Teil im komplexen EUGleichstellungspuzzle betrachtet werden, das andere Rechtsinstrumente in diesem Bereich unterstützen
und sicherstellen könnte, dass der Grundsatz der Geschlechtergleichstellung nicht nur im beruflichen
Umfeld Anwendung findet. Nicht zuletzt könnte sie auch einen wesentlichen Beitrag zur Bewältigung der
Herausforderungen leisten, die sich aus einer zunehmend digitalisierten Gesellschaft ergeben.
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Caracciolo di Torella, E. (2005), „The Goods and Services Directives: Limitations and Opportunities“, Feminist Legal Studies, S.
337–347.
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Introduction

1.1 Subject matter and scope of the report
Council Directive 2004/113/EC (the Goods and Services Directive)1 entered into force in December 2004.
It represents a significant development in the history of European Union (EU) equality law: not only does
it add an important measure to the existing canon, it is also the first instrument that expands the concept
of sex2 equality beyond the realm of employment and professional life. The Directive was prompted
by several closely connected developments. The first development was the insertion of Article 13 (now
Article 19 TFEU) into the 1999 Amsterdam Treaty. This provision extends the grounds for discrimination
and provides the possibility for the EU to legislate on equality beyond the strict confines of the workplace.3
Article 13 quickly proved to be a useful tool in the fight against discrimination. Indeed, within a year of
its introduction, Article 13 provided the legal basis for two legal instruments: Directive 2000/43/EC (the
Racial Equality Directive)4 and Directive 2000/78 (the Employment Equality Framework Directive).5 The
former explicitly prohibits discrimination on the grounds of race or ethnic origin in access to and supply of
goods and services, thus providing a precedent in the area of gender. A second development was provided
by the momentum that the principle of equality had gained in the years preceding the Directive, which
culminated in the adoption of the Charter of Fundamental Rights.6 In this context, the acknowledgment
that in order to fully achieve gender equality, the principle must also apply to everyday areas of life
outside the workplace, was a logical step.
Indeed, underpinning Directive 2004/113/EC was the belief that, although progress had been made in
the pursuit of gender equality, discrimination based on gender continued to occur in many areas of life
and ‘can be (…) damaging, acting as a barrier to the full and successful integration of men and women
into economic and social life’.7 The types of discrimination that the Directive is intended to combat take
many forms. They range from a woman being unable to obtain a loan or a mortgage, because of the
perception that her caring responsibilities will prevent her from working and thus repaying the money, to
everyday situations, such not being able to access public transport with a pram or having to pay more for
a haircut than a man would. Thus it was deemed necessary to have an instrument to implement ‘practical
measures to improve the situation of men and women’.8

1
2

3

4
5
6
7
8

Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and
women in the access to and supply of goods and services OJ [2004] L 373, 21 December 2004 (Goods and Services Directive),
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0113.
EU law does not provide definitions of the concepts of ‘sex’ or ‘gender’ and it also does not distinguish clearly between
the two. ‘Sex’ and ‘gender’ are two distinct concepts: the first indicates a biological situation, whilst the latter is a societal
and cultural construct. Article 3(c) of the Council of Europe Convention on Preventing and Combating Violence Against
Women and Domestic Violence (Istanbul Convention) defines it as ‘the socially constructed roles, behaviours, activities and
attributes that a given society considers appropriate for women and men.’ More emphasis on gender would allow for a
broader interpretation of non-discrimination legislation; see Delphy, C. (1983) ‘Rethink Sex and Gender’, 16 Women’s Studies
International Forum 1-9 and more recently Lembke, U. (2016) ‘Tackling sex discrimination to achieve gender equality?
Conceptions of sex and gender in EU non-discrimination law and policies’, European Equality Law Review No. 2/2016,
pp. 46-55, Ahrens, P. (2018) Actors Institutions and the Making of EU Gender Equality Programs (Palgrave), and Böök, B.,
Burri, S., Senden, L. and Timmer, A. (2020) ‘A comparative analysis of gender equality law in Europe’.
Article 13 of the Treaty of Amsterdam states that: ‘[w]ithout prejudice to the other provisions of the Treaties and within
the limits of the powers conferred by them upon the Union, the Council, acting unanimously in accordance with a special
legislative procedure and after obtaining the consent of the European Parliament, may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation’ (emphasis added).
Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective
of racial or ethnic origin, OJ [2000] L180/22, http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0043&f
rom=EN.
Council Directive 2000/78 of 27 November 2000 establishing a general framework for equal treatment in employment and
occupation OJ [2000] L 3030/16, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078.
Charter of Fundamental Rights of the European Union, OJ [2000/C] 364/1, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:12012P/TXT; see the discussion in Section 1.2 (Treaty provisions and the Charter of Fundamental Rights).
Council Directive 2004/113/EC, Recital 9.
Council Directive 2004/113/EC, Recital 6; emphasis added.
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This report focuses on Directive 2004/113/EC, the Goods and Services Directive. This Directive is part
of the EU gender equality acquis. It is well known that gender equality is ‘one of the central missions’9
of EU law. Together with nationality, gender is one of the original grounds protected under EU antidiscrimination law. Today, gender equality is arguably one of the most developed and detailed general
principles of EU law.
Since its introduction 50 years ago in Article 119 EEC, the principle has been ‘deepened and widened’.10 The
principle has deepened in that it has moved from being simply an instrument to prohibit discrimination to
constituting a significant political and legal commitment. For example, over the years, the Court of Justice
of the European Union (CJEU) has developed the concepts of direct and indirect discrimination and has
moved on from a formal concept of equality based on the Aristotelian mantra that ‘things that are alike
must be treated alike, while things that are unlike should be treated in proportion to their unlikeness’,11
to embrace a substantive and more proactive approach.12 The Treaty of Amsterdam has codified the EU’s
longstanding commitment to go beyond merely prohibiting discrimination in order to achieve equality. It
is now clear that discrimination can also occur with harassment, sexual harassment and instruction to
discriminate. Indeed, those concepts are now codified.
The principle has also been widened in the sense that the legislature has steadily developed a sophisticated
array of secondary legislation, which has expanded the scope of application of the principle.13 Such an
expansion has ensured that the principle of gender equality is applied to a broad range of areas of life.14
Against that backdrop, this thematic report takes stock of Directive 2004/113/EC, celebrates its success,
such as the Test-Achats decision,15 and assesses its shortcomings with a view to offering suggestions on
how to (realistically) address them.16 Despite the fact that the Directive has been in force for nearly two
decades, there is evidence that it has not had the same impact as other EU equality instruments. There
are a variety of reasons for its lesser impact, at both EU and national level, ranging from the fact that the
EU has prioritised fighting gender discrimination in other areas, to the fact that there is very little case law
at both domestic and EU level17 and therefore the CJEU has not had the opportunity to clarify the scope
9
10
11
12

13
14

15
16
17

Bell, M. (2012) ‘The Principle of Equal Treatment: Widening and Deepening’ in Craig, P., de Burca, G. (eds), The Evolution of EU
Law (Oxford University Press), p. 629.
Bell, M. (2012), pp. 611-639.
Aristotle, Ethica Nicomachea V. 3 1131a – 1131b (W. Ross trans., 1925).
See: judgment of the court of 8 April 1976, Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena
(Defrenne I), C-43/75, ECLI:EU:C:1976:56, in particular para. 10. For a more recent analysis see the Opinion of the AG
Sharpston delivered on 25 June 2009 in N. Bressols and Others, C. Chaverot v Gouvernement de la Communauté Française,
C-73/08, ECLI:EU:C:2009:396 paras. 43–57. For an academic commentary, see also Sohrab, J. (1993) ‘Avoiding the Exquisite
Trap: a Critical Look at the Equal Treatment/Special Treatment Debate’ 1 Feminist Legal Studies 141–162; Moore, G. (1993),
‘Equal Treatment of the Sexes in European Law: What does “Equal” mean?’ 2 Feminist Legal Studies 46–74, Fredman, S.
(2016), ‘Substantive Equality Revisited’ 14 International Journal of Constitutional Law 712 and Fredman, S., Kuosmanen J.
and Campbell, M. (2016), ‘Transformative Equality: Making the Sustainable Development Goals work for Women’ 30 Ethics
& International Affairs 177. The concept was also recently discussed in the network’s thematic reports: McCrudden C. and
Prechal, S. (2009) The Concepts of Equality and Non-Discrimination in Europe; Mulder, J. (2020) Indirect sex discrimination in
Employment. Theoretical analysis and reflections on the CJEU case law and national application of the concept of indirect
sex discrimination; Chopin, I. and Germaine, C. (2020) A comparative analysis of non-discrimination law in Europe.
See Fredman, S. (2001) ‘Equality: a New Generation?’ Industrial Law Journal 145–168; Waddington, L. (2004) ‘The
Development of a New Generation of Sex Equality Directives’ Maastricht Journal of European and Comparative Law 11.
The principle of gender equality has been applied in different areas with a broad range of directives. These include the
following. Pay: Directive 75/117 [1975] OJ L45/19 (Equal Pay Directive); Directive 79/7 EEC [1979] OJ L6/2 (Social Security
Directive). Employment (including vocational training): Directive 76/207 [1976] OJ L39/40 (Equal Treatment Directive), as
amended by Directive 2002/73 of the European Parliament and the Council [2002] OJ L269 (amended Equal Treatment
Directive); Directive 2000/78 EC [2000] OJ L303/16 (Employment Equality Directive) and Council Directive 2000/43 EC
[2000] OJ L180/22 (Racial Equality Directive). Occupational Social Security: Directive 86/378 as amended by Directive 96/97
EC [1997] OJ L 272/36. Health and safety in the workplace for pregnant workers: 92/85 EEC [1992] OJ L348/1 (Pregnant
Workers Directive) Burden of Proof: Directive 97/80 [1997] OJ L14/6. Areas outside the workplace: e.g. Council Directive
2004/113 EC [2004] OJ L 373/37 (Goods and Services Directive).
Judgment of 1 March 2011, Association Belge des Consommateurs Test-Achats ASBL v Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100. The case is discussed later in Section 2.3.5 (Insurance and related financial services).
See Part III of this report, ‘The Future of the Directive’.
At the time of writing, the CJEU has had the opportunity to interpret this issue only once, in the context of financial
products; see Test-Achats C-236/09. See the discussion in Part II, in particular Section 2.3.
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of the Directive. In turn, this has highlighted the fact that Member States were (and remain) not very clear
about its scope of application. In other words, the Directive has almost been ‘forgotten’.
The aim of this report is twofold. First, to take stock of the Directive and its implementation in the Member
States with the aim of highlighting both its achievements and success as well as identifying the reasons
why it has not reached its full potential. Secondly, to propose measures that can (and should) be put
forward in order to address the shortcomings with a view not only to ensure the Directive’s full potential,
but also to expand its scope, in light of the ongoing societal and technological developments, such as
the development of the platform economy, and more generally the expansion of artificial intelligence.18
This would ensure that the Directive is well equipped to address the challenges of today’s society and
ultimately to stand the test of time.
To that end, the discussion is organised in three main parts. After Part I (‘Introduction’), which introduces
the aim and scope of the thematic report, as well as the EU equality instruments, Part II (‘the Goods
and Services Directive in the Member States’) focuses on how the Directive has been implemented in
the Member States. Finally, Part III (‘the Future of the Goods and Services Directive’) evaluates the role
that the Directive has played in the Member States and within the EU equality framework. In light of the
discussion, Part III offers suggestions with a view to realising the Directive’s full potential.
In order to inform the report, a questionnaire was distributed to the national gender experts in the European
network of legal experts in gender equality and non-discrimination,19 covering all the 27 EU Member
States plus the UK and three EFTA countries (Iceland, Liechtenstein and Norway). The questionnaire
cut-off date was the 3 May 2021. This research is also based on the annual country reports,20 national
and EU case law, and policy reports, as well as academic commentaries.21 It is important to note that
currently there is very little domestic case law and literature.

1.2 Treaty provisions and the Charter of Fundamental Rights
The principle of gender equality is included in both EU primary law and secondary legislation. Together
they ensure that gender equality is not only a fundamental right in the EU, but is also seen as a principle
that governs market interactions.
–

The EU Treaty states that equality is a value,22 and an aim23 of the EU. Furthermore, the mechanism
of gender mainstreaming introduced by the Treaty of Amsterdam goes some way to ensure the
effectiveness of the principle. It is enshrined in Articles 8 and 10 TFEU, which place the EU under
an obligation to take into account the principle of gender equality when planning and enacting

18

See Gerards, J. and Xenidis, R. (2020) Algorithmic discrimination in Europe: Challenges and opportunities for gender
equality and non-discrimination law.
The questionnaire is available in Annex III of this report. For more information on the European network of legal experts in
gender equality and non-discrimination, see http://ec.europa.eu/justice/gender-equality/tools/legal-experts/index_en.htm.
Further information is available on the website of the European Equality Law Network.
These are available on the website of the European Equality Law Network, which contains a vast range of information:
thematic reports, the European Equality Law Review, comparative analyses, recent developments in the Member States, as
well as information on legal seminars.
See the bibliography in Annex II.
Article 2 TEU.
Article 3 TEU.

19
20
21
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–

legislation in any field covered by the EU Treaties.24 In other words, today, gender equality is a
fundamental right25 as well as a positive duty26 that the EU must seek to achieve.
Amongst the Treaty provisions, particularly relevant is Article 157(4) TFEU on gender equality, which
was introduced by the Treaty of Amsterdam. By codifying positive actions, it ensures that Member
States can use them and thus reiterate a clear commitment to ‘full equality’.27
The EU Charter of Fundamental Rights has clearly established the constitutional dimension of
the principle of equality.28 The Charter was adopted in 2000, but only became legally binding on
the adoption of the Treaty of Lisbon in 2009. Today, the Charter has ‘the same legal value as the
Treaties’.29 It provides a clearly visible catalogue of rights that coexist with earlier principles. The
Charter includes a chapter on ‘equality’ that includes provisions relating to specific equality issues
(gender, disability, age, cultural, religious and linguistic diversity) and reconciliation of professional
and family life. In particular, Article 20 provides that ‘everyone is equal before the law’; Article 21(1)
states that ‘[a]ny discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of a national
minority, property, birth, disability, age or sexual orientation shall be prohibited’; and finally Article 23
specifically requires equality between men and women, applies to all areas and reiterates the role
that positive action can play in achieving equality.

The constitutional dimension of the principle of equality has been further strengthened by the European
Pillar of Social Rights (EPSR).30 The EPSR was adopted on 17 November 2017 as an ‘Interinstitutional
Proclamation’ of the European Parliament, the Council and the Commission.31 The Commission has
described the Pillar as ‘a compass for a renewed process of upward convergence towards better working
and living conditions in the European Union’.32 It is composed of 20 principles covering a variety of social
policy issues, ranging from those focused on the labour market to broader areas of social policy, such as
‘adequate shelter and services’ for homeless people. Amongst these principles, there are three that are
particularly relevant for this report. Principle 2 (gender equality) reiterates the concept that equality must
be ensured and fostered in all areas.33 Principle 3 (equal opportunities) strengthens the EU commitment
to, inter alia, gender equality in access to goods and services34 (this provision is also important as it not
only mentions gender but also other characteristics, thus perhaps paving the way to an intersectional
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See European Commission (1996) ‘Incorporating equal opportunities for women and men into all Community policies and
activities. Communication from the Commission’ COM (1996) 67 final.
The principle was established in Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena (Defrenne III),
C-149/77, ECLI:EU:C:1978:130 and reiterated on many occasions, including, Hill and Stapleton v The Revenue Commissioners
and Department of Finance, C-243/95, ECLI:EU:C:1998:298; Koukoulis-Spiliotopoulos, S. (2008) ‘The Lisbon Treaty and the
Charter of Fundamental Rights: Maintaining and developing the Acquis in Gender Equality’ European Gender Equality Law
Review 15–24.
Fredman, S. (2005) ‘Changing the Norm: Positive Duties in Equal Treatment Legislation’ Maastricht Journal of European and
Comparative Law 369–397.
Article 157(4) TFEU stated that: ‘[w]ith a view to ensuring full equality in practice between men and women in working life,
the principle of equal treatment shall not prevent any Member State from maintaining or adopting measures providing for
specific advantages in order to make it easier for the underrepresented sex to pursue a vocational activity or to prevent or
compensate for disadvantages in professional careers’.
Charter of Fundamental Rights of the European Union, OJ [2000/C] 364/1. The process of constitutionalisation of the
principle of equal treatment was already described in More, G. (1999) ‘The Principle of Equal Treatment: From Market
Unifier to Fundamental Right’ in Craig, P., de Burca, G. (eds), The Evolution of EU Law (Oxford University Press) 517–553, see
also Bell, M. (2004) ‘Equality and the European Union Constitution’ 33 Industrial Law Journal 242–260.
Article 6(1) TEU.
European Pillar of Social Rights [2017] OJ C428/10. Available at: https://ec.europa.eu/commission/priorities/deeper-andfairer-economic-and-monetary-union/european-pillar-social-rights_en.
For a background discussion on the European Pillar of Social Rights see Bell, M. (2018) ‘The Principle of Equal Treatment
and the European Pillar of Social Rights’, Giornale di Diritto del Lavoro e di Relazioni Industriali, 160, pp. 783-810; Lörcher, K.
and Schömann, I. (2016) ‘The European Pillar of Social Rights: Critical Legal Analysis and Proposals’ (European Trade Union
Institute) ch. I.
European Commission (2018) ‘Monitoring the Implementation of the European Pillar of Social Rights’ COM (2018) 130, 2.
Principle 2 (gender equality): ‘Equality of treatment and opportunities between women and men must be ensured and
fostered in all areas, including regarding participation in the labour market, terms and conditions of employment and
career progression’.
Principle 3 (equal opportunities): ‘Regardless of gender, racial or ethnic origin, religion or belief, disability, age or sexual
orientation, everyone has the right to equal treatment and opportunities regarding employment, social protection, education,
and access to goods and services available to the public. Equal opportunities of under-represented groups shall be fostered’.
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approach in the fight against discrimination). Finally, Principle 20 (access to essential services)35 states
that essential services should be available to all; in particular the principle refers to financial services that
are expressly included in Article 5 of the Goods and Services Directive.
Although the EPSR is not legally binding, does not extend any of the existing powers or tasks of the EU,36
and does not confer any directly enforceable entitlements on individuals,37 it provides evidence that the
drive to further EU equality continues and is gaining momentum. Moreover, it can be argued that the
Charter of Fundamental Rights when it was initially introduced was also not binding. Nevertheless, its
impact over the years is undeniable.38

1.3 The secondary legislation on gender equality
The primary legislation discussed above is complemented by several directives that build a sophisticated
and interlocking framework to ensure the full implementation of the principle of gender equality.39
–
–

–

Directive 79/7/EEC40 on social security. Article 1 refers to social security schemes and statutory
pensions and Article 4 prohibits both direct and indirect sex discrimination.
Directive 2006/54/EU41 (the Recast Directive) provides for the principle of equal treatment
between women and men, which means that there should be no discrimination whatsoever – direct
or indirect – on the grounds of sex. It incorporated and updated the following Directives: the Equal
Pay Directive 75/117; the Equal Treatment Directive 76/207 as amended by Directive 2002/73; the
Occupational Social Security Directive 86/378 as amended by Directive 96/97; and the Burden of
Proof Directive 97/80.
Directive 2010/41/EU42 (the Self-Employment Directive) applies to situations of self-employment.
The Self-Employment Directive provides that all provisions contrary to the principle of equal
treatment must be eliminated by the Member States, in particular in respect of the establishment or
extension of a business or of any other form of self-employed activity.

As a result, the principle of equality in the workplace is now well established and documented.43 In the
early 2000s, three further directives were introduced to expand the principle of equality to more areas.
They were introduced using Article 13 of the EC Treaty (now Article 19 TFEU) as a legal base. This
provides that the Council, acting unanimously on a proposal from the Commission and after consulting the
European Parliament, can take the necessary measures to combat all forms of discrimination based on
sex and beyond the limits of the employment market. The three directives set out minimum requirements.
35
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Principle 20 (access to essential services): ‘Everyone has the right to access essential services of good quality, including
water, sanitation, energy, transport, financial services and digital communications. Support for access to such services shall
be available for those in need’.
Recital 18 EPSR.
Recital 14 EPSR; European Commission (2017) ‘Establishing a European Pillar of Social Rights’ SWD (2017) 201, 3.
For an overview of the Charter see Hervey, T. and Kenner, J. (2003) Economic and Social Rights under the Charter of
Fundamental Rights. A Legal Perspective (Hart Publishing).
This list covers directives that are currently in force.
Directive 79/7/EEC on the progressive implementation of the principle of equal treatment for men and women in matters
of social security, OJ L 6, pp. 24-25; Directive 2006/54/EU on the implementation of the principle of equal opportunities
and equal treatment of men and women in matters of employment and occupation (recast), OJ L 204, pp. 23-36;
Directive 2010/41/EU on the application of the principle of equal treatment between men and women engaged in an
activity in a self-employed capacity, OJ L 180, pp. 1-6.
Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle
of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast),
OJ L 204, pp. 23-36.
Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010 on the application of the principle
of equal treatment between men and women engaged in an activity in a self-employed capacity and repealing Council
Directive 86/613/EEC, OJ L 180, pp. 1-6.
For a very thorough account see Jaspers, T., Pennings, F. and Peters, S. (eds.) (2019) European Labour Law, (CUP), in particular
Chapter 3 by Bell, M. and Numhauser-Henning, A. ‘Equal Treatment’; Bell, M. (2011) ‘The Principle of Equal Treatment:
Widening and Deepening’, as well as the thematic reports: Burri, S. (2018) EU gender equality law – update 2018, and Böök, B.,
Burri, S., Senden, L. and Timmer, A. (2020).
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Member States may therefore provide for a higher level of protection against discrimination in national
legislation.
–

–

–

Directive 2000/43/EC44 (the Racial Equality Directive) implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin. The purpose of the Directive is to
lay down a common framework to enable Member States to combat racial and ethnic discrimination.
The Racial Equality Directive contains a prohibition of discrimination in relation to goods and services
and has therefore been a model for the Goods and Services Directive.45
Directive 2000/78/EC46 (the Employment Equality Framework Directive) establishing a general
framework for equal treatment in employment and occupation that prohibits discrimination on
grounds of religion and belief, age, disability and sexual orientation.
Directive 2004/113/EC47 (the Goods and Services Directive) is discussed below.

More recently, other directives have been introduced in order to further the full application of the
principle of gender equality. In particular, directly linked to the European Pillar of Social Rights, these are
Directive 2019/115848 (the Work-Life Balance Directive) and Directive 2019/1152 on transparent
and predictable working conditions in the EU.49

1.4 The Goods and Services Directive
The third directive that was introduced using Article 13 TEU (now Article 19 TFEU) was Directive 2004/113/
EC. This Directive added a new element to the complex web of gender equality provisions by extending the
principle of equal treatment of men and women beyond the confines of employment and professional life
(including statutory social security) to the access to and supply of goods and services in both the public
and private sectors.50 The idea was that, in order to be effective, the principle of equality could not be
limited to a single area (employment) but needed to be applied to all aspects of everyday life. McColgan
has explained that the Directive had the potential for ‘gap-filling.’51 At the time of its first draft,52 the
Directive was presented almost as being a ‘human rights’ instrument that could have potentially included
a vast range of areas, including sensitive ones, such as social assistance, education, media, advertising
and taxation. Accordingly, the Commission had very high expectations. It considered the Directive to be
‘a real moral and legal obligation’ aimed at ‘consolidating the concept and the reality of a Europe of
citizens’.53 In this way the Directive would have had a similar scope of application to the Racial Equality
Directive. Perhaps unsurprisingly, that did not happen:54 the final version of the Directive did not include
all the areas that had been part of the draft. When the proposal was eventually published, it received a
mixed reception. Some saw it as a missed opportunity, or as a ‘disappointing (…) instrument addressing
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Council Directive 2000/43/EC (Racial Equality Directive).
See the discussion under Section 2.3 (Material scope of Directive 2004/113/EC).
See also European Parliamentary Research Service (2016), The Employment Equality Directive European Implementation
Assessment.
Council Directive 2000/78 (Employment Equality Directive). See also European Parliamentary Research Service (2016).
Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on work-life balance for parents
and carers and repealing Council Directive 2010/18/EUPE/20/2019/REV/1, (Work-Life Balance Directive) OJ [2019] L 188.
Directive 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent and predictable
working conditions in the European Union, OJ [2019] L186/105.
Council Directive 2004/113/EC (Goods and Services Directive).
McColgan, A. (2004) Evidence taken before the select Committee of the European Union, House of Lords, Equal Gender
Access to Goods and Services, 12 May 2004 and Burri S. and McColgan, A. (2009) Sex Discrimination in the Access to and Supply
of Goods and Services and the Transposition of Directive 2004/113/EC, European Commission.
For a comprehensive overview of the history of the Directive see Krois, C. (2005) ‘Directive 2004/113 on Sexual equality
in Access to Goods and Services: Progress or Impasse in European Sex Discrimination Law?’ 2005:12 Columbia Journal of
European Law 323-338.
Proposal for a Council Directive implementing the principle of equal treatment between women and men in the access to
and supply of goods and services. COM(2003)657final, Brussels 5.11.2003, at p. 4.
‘EU Plan against Sexism Draws Fire’, Financial Times, 4 July 2003, ‘Bruxelles ne trouve pas très sexy l’égalité hommes-femmes’, 85
Liaison Social Europe 1 (2003); ‘Insurers to fight Brussels over Bar on Sex Discrimination’, Financial Times, 3 November 2003.
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(non-controversial) areas that have a clear connection with the workplace’,55 while others saw it as a
‘curate’s egg’.56
The deadline for implementation was December 2007. Since then, a number of reports on the Directive
or on areas directly relevant have been produced.
1.
2.
3.
4.
5.

6.
7.

2009: Report on the Implementation of the Directive57
2014: Equinet European Network of Equality Bodies (Equinet), Equality Bodies and the Gender Goods
and Services Directive58
2015: European Commission, Report on the application of Council Directive 2004/113/EC59 (this
report was already due in 2010 and 2014). A further report was due in 2020 but is not yet available.
2017: Research Report for the European Parliament60
2017: European Parliament Report on the application of Council Directive 2004/113/EC implementing
the principle of equal treatment between men and women in the access to and supply of goods and
services (2016/2012(INI))61
2018: Thematic Report on the Collaborative Economy62
ongoing: Country Reports – Gender equality information also available through the European
Commission european network of legal experts in gender equality and non-discrimination.63

In addition, other thematic reports contain references to the Goods and Services Directive.64
Overall, these reports indicated that, in contrast to the other equality directives, Directive 2004/113/EC
has not had the desired impact on the Member States. Furthermore, the lack of preliminary questions
referred by the Member States has meant that the CJEU has not had the opportunity to clarify its
provisions. The only area where the Court had the opportunity to issue a preliminary ruling has been
that of financial services, in particular insurance. Here the Test-Achats case led to nothing less than the
amendment of the Directive.65 Apart from this area, however, the Directive is often associated (and thus
dismissed) with the cost of pink razors or higher prices for haircuts for women as opposed to haircuts for
men. This is sympotomatic of a wider structural problem where women are systematically economically
disadvantaged: women have to pay more for everyday essentials, and yet they are paid less in the
workplace and, overall, receive lower pensions. The Goods and Services Directive could play a considerable
role in fighting damaging gender stereotypes, which have been identified by the Council of Europe as ‘a
serious obstacle’ to achieving gender equality and a significant factor in perpetuating discrimination.66
As mentioned earlier, since its implementation, a series of developments, both in society and technology
(including AI, online platforms and algorithms), have extended the areas that could be covered by the
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Caracciolo di Torella, E. (2006) ‘The Principle of Equality, the Goods and Services Directive and Insurance’ 2006:13 Maastricht
Journal 339.
A ‘curate’s egg’ is an expression that refers to something that has both positive and negative elements; it is also referred as
a ‘mixed bag’; see McColgan, A. (2009) ‘The Goods and Services Directive: a curate’s egg or an imperfect blessing?’ (2009) 1
European Gender Equality Law Review, 16-24.
Burri, S. and McColgan, A. (2009).
European Network of Equality Bodies (Equinet) (2014) Equality Bodies and the Gender Goods and Services Directive.
European Commission (2015) Report on the application of Council Directive 2004/113/EC implementing the principle of equal
treatment between men and women in the access to and supply of goods and services COM (2015) 190 final.
Werner, H., Caracciolo di Torella, E. (2017), Gender Equal Access to Goods and Services Directive 2004/113/EC European
Implementation Assessment, European Parliament Research Service.
European Parliament (2016) Report on the application of Council Directive 2004/113/EC implementing the principle of equal
treatment between men and women in the access to and supply of goods and services (2016/2012(INI)).
Caracciolo di Torella, E. and McLellan, B. 2018 Thematic Report: Gender equality and the collaborative economy, European
Commission.
These are available on the website of the European Equality Law Network.
See, for example, Böök, B., Burri, S., Senden, L. and Timmer, A. (2020), which contains a section on goods and services.
Test-Achats C-236/09. See the discussion further in Part II, in particular in Section 2.3.5 (Insurance and related financial
services).
Council of Europe (2018) Gender Equality Strategy 2018-2023. The strategy will be further discussed throughout the report,
in particular in Section 2.4 (The Goods and Services Directive in the online environment).
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scope of application of the Directive. In light of the above, it follows that to seek to maximise and expand
the scope of application of Directive 2004/113/EC is not simply desirable, but also necessary.
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The Goods and Services Directive in the Member States

Part II analyses the impact that Directive 2003/114/EC has had on the Member States. It starts by
looking at the transposition of the Directive in national law and who the Directive benefits, as well as
who must comply with it (personal scope). A discussion then follows concerning the material scope: what
is included in the Directive and what is excluded? It focuses on discriminatory practices in accessing
goods and services in traditional settings, but also in the fast-developing online environment. It then
proceeds to analyse concepts of discrimination and discriminatory practices that the Directive aims to
eradicate, as well the exceptions and justifications. Against that background, Part II moves on to explore
how the Directive is enforced in the Member States and whether its enforcement is effective in practice. It
concludes by exploring how, in order to be effective, these rights need to be based in a ‘culture of rights’.

2.1 Transposition into National Law
The Goods and Services Directive was published on 21 December 2004; Member States had until
21 December 2007 to transpose it into national law. Today, the legal prohibition to discriminate on the
grounds of sex, when accessing or supplying goods and services is, broadly speaking, in place in the laws
of all the Member States.67 This section explores how Member States have done this.
In some countries the prohibition against discrimination in this area pre-existed Directive 2004/113/EC
(e.g. Denmark), although in some cases it was provided for other grounds apart from sex (Norway,
Sweden). In other countries (Portugal) legislation was introduced as a direct result of the Directive.
The Directive was generally implemented by the Member States within the set timeframe.68 For those
Member States that acceded after 2004, national legislation was adapted in order to comply with the EU
equality law. Member States have chosen to implement the Directive using different techniques. Some
countries have reformulated national legislation to make sure that the objectives of the Directive are
achieved. Others have incorporated it within the context of national legislation by copying the text of the
Directive directly into national law (e.g. Croatia, Greece, Italy, Romania). In certain cases, the latter
approach has proven problematic. For example, in Romania the Government decided to adopt, in addition
to the national equality legislation, a specific instrument exclusively transposing Directive 2004/113/EC.69
This instrument has numerous provisions that overlap with the existing legislation in the field of equality
and non-discrimination. The expert notes that this is problematic because it creates fragmentation of
legal provisions in the field of gender equality. As a result, the domestic Goods and Services Law is not
used, and the general anti-discrimination law is used instead. In the same vein, the Italian expert reports
that the textual reproduction of the Directive can be regarded as ‘bad practice’, which does little to ensure
the necessary coordination with other existing provisions.
The national experts are divided in their opinions when it comes to assessing whether the transposition of
the Directive has been satisfactory. At one end of the spectrum, many experts believe that the Directive
has been satisfactorily implemented (Malta, the Netherlands, Slovakia, UK). At the other end of the
spectrum, some experts have reported no satisfaction at all and have noted that forms of discrimination
in the access to and supply of goods and services persist (Estonia, France, Germany, Latvia, Poland).
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See also the Report on the application of Council Directive 2004/113/EC implementing the principle of equal treatment
between men and women in the access to and supply of goods and services COM (2015) 190 final (the 2015 Commission
report).
However, infringement proceedings regarding problems with transposing Directive 2004/113/EC were initiated
against some Member States: Austria, Belgium, Czechia, Estonia, Finland, France, Germany, Greece, Ireland, Italy,
Latvia, Lithuania, Luxemburg, Portugal, Spain and UK. See European Commission, http://aei.pitt.edu/40771/1/SEC_
(2009)_1685_Vol_3.pdf, p. 110.
Romania, Government Emergency Ordinance No.61/2008 on the implementation of the principle of equal treatment
between women and men regarding access to goods and services.
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Amongst the reasons for this, is the fact that justifications are broadly allowable,70 and that enforcement
is ineffective (Germany, Poland).71
In between the two positions, some experts have noted that the national implementation has been, overly
formalistic and minimalistic, but nevertheless satisfactory in the main (Czechia, Liechtenstein, Spain).
Regardless whether the transposition was regarded as satisfactory or not, for the most part, the Directive
has triggered very little, if any, political or academic discussion (e.g. Czechia, Greece, Lichtenstein,
Portugal) meaning that its ‘practical value is therefore underexplored’ (Cyprus). In some cases the lack
of debate at national level was criticised (e.g. Luxembourg). One exception is the situation of Iceland
(not an EU Member State), where the Directive has always been subject to political discussion because it
has always been regarded as controversial, particularly in relation to its material scope.72
Almost all the experts mentioned that national legislation had been amended in order to comply with the
decision in the Test Achats case,73 as well as the Commission guidelines74 (Austria, Bulgaria, Cyprus,
France, Greece, Hungary, Ireland, Italy, Latvia, Liechtenstein, Luxembourg, Malta, Portugal,
Slovakia, Spain and the UK).75
Finally, in some Member States, the general legislation on gender equality has changed since the entry
into force of the Directive and such changes have also impacted on the access to and supply of goods
and services.

2.2 Personal scope of Directive 2004/113/EC
This section analyses the personal scope of the Directive: who is protected by the Directive? Who should
conform with the legislation?76 Specifically, this section aims to establish whether the Directive has been
affected by recent changes that have occurred in society, in particular the growing protection of LGBTI+
rights, as well as the changes linked to the emergence of new ways of delivering services, notably the
development of new business models such as the collective/platform economy.

2.2.1 Who is entitled to protection under the Directive?
Article 1 of the Goods and Services Directive lays down a framework ‘for combating discrimination based
on sex’.77 Essentially, anyone who has been discriminated against because of sex is entitled to protection
under the Directive. In its first evaluative report on Directive 2004/113/EC with respect to goods and
services, the European Commission clarified that the protection against discrimination in relation to
goods and services is also extended to cases where an individual has undergone gender reassignment
(transgender).78 Broadly, the term ‘gender reassignment (transgender)’ refers to those individuals who
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See further the discussion in this report, in Section 2.5.4 (Justifications).
See further the discussion in this report, in Section 2.6.2 (Reporting, enforcement and remedies).
The debate is available at: https://www.stjornarradid.is/efst-a-baugi/frettir/stok-frett/2009/05/26/Thjonustutilskipun-ESBSamthykkt-med-skyrum-fyrirvara/.
Judgment of 1 March 2011, Association Belge des Consommateurs Test-Achats ASBL v Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100.
European Commission, Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats) OJ C 11/1, 13.01.2012.
See further the discussion in Section 2.3.5 (Insurance and related financial products) of this report.
Recent developments have also seen the rise of goods and services being offered online and this has impacted on the
personal scope of the Directive. This will be discussed further in Section 2.4 (the Goods and Services Directive in the online
environment).
Emphasis added.
European Commission, Report on the application of Council Directive 2004/113/EC COM (2015) 190 final, p. 4.
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have a gender identity and/or a gender expression that is different from the sex that they were assigned
at birth.79
Since the mid-1990s the CJEU has held that discrimination against transgender persons (in relation to
gender reassignment) constitutes sex discrimination. In the case of P. v. S. it ruled that ‘where a person is
dismissed on the ground that he or she intends to undergo, or has undergone, gender reassignment, he
or she is treated unfavourably by comparison with persons of the sex to which he or she was deemed to
belong before undergoing gender reassignment’.80 This decision means that all EU legislation prohibiting
discrimination on the grounds of sex, such as the Goods and Services Directive, also protects transgender
people.
This is important because transgender individuals can experience several forms of discrimination
in the context of access to and supply of goods and services. The following are examples of possible
discriminatory situations:
–

–
–
–
–

a group of transgender people have booked a conference room in a hotel over the phone; however,
when they arrive at the premises, they are refused access on the grounds of them being transgender
(direct sex discrimination);
a health insurance company sends regular reminders for pap smears only to those customers who
are legally registered as female (indirect sex discrimination);
a transgender person eating at a restaurant overheard the service staff making transphobic jokes,
laughing and pointing repeatedly at their table (harassment based on sex);
at the gym, a trans person overhears staff commenting on their body and discussing whether they
would have sex with them (sexual harassment);
the manager of a clinic dealing with sexually transmitted illnesses clinic instructs staff not to provide
services to trans people (instruction to discriminate on the ground of sex).

Although the Commission has not specified what is included in the definition of gender reassignment/
transgender, the decision of the Court in P v S makes a clear reference to surgery (complete or intended) as a
necessary condition for protection under the term gender reassignment/transgender. This interpretation is
per se restrictive.81 There are, however, many other expressions of transgenderism that require protection.
Indeed, transgenderism is an umbrella term that refers to a variety of situations ranging from individuals
that have a gender identity or expression that differs from the sex that they were assigned at birth, those
who are in the process of undergoing any form of medical process (including hormonal therapy or surgical
intervention), those who have a trans past without necessarily undergoing medical treatment, to those
who cross-dress or do not identify themselves with the traditional male-female binary.82
From the national experts’ reports, it appears that when it comes to access to services, instances of
discrimination against transgender individuals still occur fairly regularly. They can occur in a broad range
of situations, such as healthcare and related medical costs (Belgium, Croatia), insurance, access to
lease/rent apartments (Croatia), banking, where transgender people are refused a change of name on a
document (France),83 hospitality, and also a refusal to rent a costume (Hungary).
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See van den Brink, M. and Dunne, P. (2018) Trans and intersex equality rights in Europe – a comparative analysis, European
network of legal experts in gender equality and non-discrimination, and Keuzenkamp, N. (2015) ‘Know Your Rights’,
Transgender Europe, https://tgeu.org/wp-content/uploads/2015/07/TGEUs-Know-your-Rights-Guide-for-Trans-People-inthe-EU.pdf.
Judgment of 30 April 1996, P. v S. and Cornwall County Council, C-13/94, ECLI:EU:C:1996:170 and Judgment of 27 April 2006,
Richards v Secretary for Work and Pensions, C-423/04, ECLI:EU:C:2006:256.
See also the debate in the UK: House of Commons, Women and Equalities Committee (2015) Transgendered Equalities,
Minister for Women and Equalities (2018) Reform of the Gender Recognition Act – Government Consultation and the 2020
Government response to the consultation (press release).
For a detailed account, see: van den Brink, M. and Dunne, P. (2018) Trans and intersex equality rights in Europe – a
comparative analysis.
France, Defender of Rights, Mediation RA-2018-098 of 8 June 2018.
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According to some experts, in their countries (Czechia, Italy, Liechtenstein, Lithuania, Luxembourg)
there are ‘no cases’ reported of discrimination in this area. Such a lack of litigation raises questions: are
instances of discrimination not present or simply not reported? Moreover, if a case is reported to, for
example, an NGO, this does not necessarily mean that it will reach a court. And if cases are not reported,
why is this so? At the same time, the lack of litigation means that the CJEU has not had the opportunity
to interpret the relevant provisions.
Furthermore, it is now widely acknowledged that there are other situations, apart from sex and gender
reassignment, where discrimination can occur.84 These include, inter alia, less-explored (at least by the EU
legislature) concepts such as gender identity, gender expression, non-binary and intersex.85
Linked to the concept of gender reassignment/transgender is that of gender identity: for example,
transgender persons who do not identify themselves with the sex assigned to birth, or persons that do
not identify with any sex and focus on the personal sense of the body and other expressions of gender
instead.86 Despite the fact that, so far, the CJEU has only ruled on gender reassignment and there have
been no cases on gender identity, the Commission considers that the approach should be ‘materially
similar’.87
A further relevant concept is that of gender expression; in line with the Preamble to the Yogyakarta
Principles,88 this term refers to the presentation of the person’s gender through physical appearance.
This includes hairstyles, accessories, cosmetics, mannerisms, speech, behavioural patterns, names and
personal references, bearing in mind that gender expression may or may not conform to a person’s
gender identity.89
Non-binary is an umbrella term for gender identities that fall outside the gender binary of male or female.
This includes individuals whose gender identity is neither exclusively male nor female, a combination of
male and female or between or beyond genders. Similar to the usage of trans, people under the nonbinary umbrella may describe themselves using one or more of a wide variety of terms.90
Finally, a situation that has also not been addressed at EU level, but where individuals might face similar
problems as those discussed above, is that of intersex. This expression refers to those individuals who
cannot be classified according to the medical norms of so-called male and female bodies with regard to
their chromosomal, gonadal or anatomical sex. The latter becomes evident, for example, in secondary
sex characteristics such as muscle mass, hair distribution and stature, or primary sex characteristics such
as the inner and outer genitalia and/or the chromosomal and hormonal structure.91 The lack of clear
indication in the Directive, has allowed some Member States to explicitly extend the protection against
discrimination (not merely in the areas of goods and services) to ‘gender identity’, ‘gender expression’
(Norway) and ‘sexual characteristics’ (Belgium). Some Countries also provide some form of legislative
protection for discrimination against intersex people. For example, in the UK, although not explicitly
protected by the Equality Act 2010, they will be protected in circumstances where they are discriminated
against because of their perceived sex.
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See the CJEU’s case law, discussed further later in this report.
These concepts are discussed in the 2006 Yogyakarta Principles, a soft-law document, written by 29 distinguished human
rights experts, which applies international human rights to sexual orientation and gender identity.
These concepts are discussed in the 2006 Yogyakarta Principles, a soft-law document, written by 29 distinguished human
rights experts, which applies international human rights to sexual orientation and gender identity.
European Commission, Report on the application of Council Directive 2004/113/EC implementing the principle of equal
treatment between men and women in the access to and supply of goods and services COM (2015) 190 final.
These concepts are discussed in the 2006 Yogyakarta Principles, a non- binding soft-law document, written by 29
distinguished human rights experts, which applies international human rights to sexual orientation and gender identity.
See: van den Brink, M. and Dunne, P. (2018) Trans and intersex equality rights in Europe – a comparative analysis.
See: van den Brink, M. and Dunne, P. (2018) Trans and intersex equality rights in Europe – a comparative analysis.
Commissioner for Human Rights of the Council of Europe (2015) Human rights and intersex people, issue paper, Council of
Europe, p. 13.
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Although not covered by the Goods and Services Directive, there is a further situation of relevance to the
discussion, namely discrimination in goods and services on the ground of sexual orientation.92 This report
discusses it here below, as some of the national experts have raised the issue.93
Sexual orientation is not usually defined by national or EU law, as it is considered a concept that does
not require specific elaboration. In terms of protection against discrimination, the CJEU has traditionally
regarded it as falling outside the scope of application of the sex equality provisions.94 Nevertheless,
the CJEU has addressed sexual orientation on several occasions.95 Today, the vast majority of the
Member States explicitly or implicitly outlaw discrimination on the grounds of sexual orientation in all
areas, including access to and supply of goods and services.96 At EU level, although included in some
EU legislative instruments, notably Article 19 TFEU (previously Article 13 TEU) and the Employment
Equality Framework Directive, which does not cover the access to and supply of goods and services, such
protection is not mentioned in Directive 2004/113/EC. Moreover, there is a growing body of instances
where domestic courts and equality bodies have applied guarantees in this area. In Greece, the Court
of Appeal, in a case concerning data protection, found that to refuse a life insurance contract due to
sexual orientation was not in breach of data protection law. However, the dissenting judge held that the
insurance company’s refusal was in breach of domestic and EU legislation, specifically Article 21(1) of
the EU Charter of Fundamental Rights.97 The Swedish report mentioned a recent case related to access
to goods where a lesbian was denied the purchase of a puppy when the owner of the kennel realised
her sexual orientation. In the UK, where discrimination on grounds of gender reassignment and sexual
orientation is prohibited,98 there have been a number of high-profile cases concerning discrimination in
the provision of goods and services on grounds of sexual orientation.99 Intersex people are not explicitly
protected from discrimination under the Equality Act but will be protected in circumstances where they
are discriminated against because of their perceived sex. It must be noted that social media platforms,
such as Twitter and Facebook have also contributed to raising awareness. For example, in Latvia, social
media highlighted the fact that a professional photographer had refused to offer its services to a lesbian
couple. As a response, the Ombudsperson announced that such discrimination is prohibited according to
both EU law (in particular Article 21 CFREU) and national law.100 In Poland, a high-profile case involved
a printing business that refused to print material on LGBT issues, stating ‘we do not contribute to the
promotion of LGBT movements with our work’, which was also reported on social media. These cases have
contributed to raising awareness of this type of discrimination and to highlighting that discrimination on
grounds of sexual orientation remains a reality for many individuals.
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Sexual orientation is expressely covered in Directive 2000/78, which applies to employment, but not to access to and
supply of goods and services. The case law in relation to sexual orientation is growing. See judgment of 17 February 1998,
L. Grant v South-West Trains Ltd C-249/96 ECLI:EU:C:1998:63 (same-sex couple) and Joined cases C-122/99 P and C-125/99
P D and Kingdom of Sweden v Council of the European Union ECLI:EU:C:2001:304 (recognition of status). More recently,
judgment of 1 April 2008, Maruko, C-267/06, EU:C:2008:179 (partnership benefits); Judgment of 29 April 2015, Léger,
C-528/13, EU:C:2015:288 (blood donation rules), Judgment of 25 April 2013, Asociaţia Accept v Consiliul Naţional pentru
Combaterea Discriminării C-81/1226, EU:C:2013:275 (hiring practices), judgment of 5 June 2018, A. Coman, R. Hamilton and
Asociaţia Accept v Inspectoratul General pentru Imigrări, Ministerul Afacerilor Interne C-673/16 EU:C:2018:385 (free movement
of married couples) and judgment of 23 April 2020, NH v Associazione Avvocatura per i Diritti LGBTI – Rete Lenford, C-507/18,
EU:C:2020:289 (freedom of expression).
93 See also European Union Agency for Fundamental Rights (FRA), (2016) Professionally speaking: challenges to achieving
equality for LGBT people.
94 Bell, M. and Numhauser-Henning, A. (2019) ‘Equal Treatment’ in Jasper, T. Pennings, F. and Peters, S. (eds.) European Labour
Law (Cambridge, Intersentia).
95 See fn 121.
96 See Dunne, P. (2020) Sexual Orientation discrimination law outside the Labour Market, thematic report, European network
of legal experts in gender equality and non-discrimination; see also Council of Europe (2011) Discrimination on grounds of
sexual orientation and gender identity in Europe.
97 Athens Court of Appeal No 1900/2017. This case had been brought on the basis of illegal processing of sensitive data,
namely the claimant’s exemption from military service, due to his sexual orientation.
98 UK, Equality Act 2010.
99 For example, in Bull and another v Hall and another [2013] UKSC 73 the Supreme Court held that denying a homosexual
couple in a civil partnership a double room in a hotel because they were unmarried amounted to direct discrimination
because of sexual orientation.
100 ‘Story of the lesbian couple and Cristina photographer: which party enjoys legal protection?’, jauns.lv (news portal), 20 May 2017.
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Thus, although the CJEU case law is useful as it extends the personal scope of the Directive to gender
reassignment,101 there remain a variety of situations where individuals lack protection because these
are not covered, as such, by the Directive. Indeed, as the experts’ reports have shown, instances of
discrimination and/or harassment in the access to and supply of goods and services based, for example,
on sexual orientation do exist. Furthermore, concepts such as gender identity and intersex can be powerful
because they challenge the traditional understanding of sex and, as such, can aid the EU legislature to
rethink non-discrimination rights. By referring solely to ‘sex’, the Goods and Services Directive reflects a
traditional, and arguably outdated, approach, which will inevitably limit the number of individuals that it
can protect.

2.2.2 Who is obliged to ensure equal treatment?
Apart from establishing that individuals who are experiencing discrimination because of reasons linked
to gender and gender reassignment are protected,102 Directive 2004/113/EC also specifies who is obliged
to ensure equal treatment when supplying goods and services. Article 3(1) states that it applies ‘to all
persons who provide goods and services, which are available to the public irrespective of the person
concerned as regards both the public and private sector, including public bodies …’. The Article goes
further to state that the transaction must be carried out outside ‘the area of private and family life’ and
that the Directive ‘does not prejudice the individual’s freedom to choose a contractual partner as long
as an individual’s choice of contractual partner is not based on that person’s sex’. However, this raises
questions as it might not always be evident when goods or a service should have been made available
to the public.103
It follows that one of the most important criteria is that the goods or service is offered to the public.
The Commission’s 2015 report104 further reiterated this; indeed, this is the situation in the majority of
the countries (e.g. Croatia, Cyprus, Estonia, France, Greece, Hungary, Iceland, Italy, Lithuania,
Luxembourg, Malta, Norway, Poland, Romania, Slovakia, Spain).
In some countries domestic legislation is phrased more broadly (e.g. Italy, UK). For example, in Czechia,
legislation simply states that ‘[t]he seller shall not discriminate against the consumer when selling
products or providing services’. In Denmark, the Equality Act covers all public authorities and institutions,
irrespective of the type of activity, inter alia when making administrative decisions as part of their exercise
of authority or provision of public services. In Belgium, the law covers ‘all persons, public and private
sector and public bodies’. Given that, in Belgium, legislation is shared between Communities and Regions
(federate legislation), it is up to each legislature to ensure that the requirement of non-discrimination
is respected in the matters that fall within its competence. In the Netherlands, the national provisions
are very detailed. They prohibit discrimination when offering access to goods and services, when entering
into, executing or terminating agreements in that respect and when giving advice or information on career
prospects, education or specific professions, if this is done: (a) as part of one’s profession or business, (b)
by the public services, (c) by organisations in the field of housing, welfare, healthcare, culture or education,
or (d) by natural persons who do not act in a professional capacity, provided that their offer is made
in public. The only exception made is for institutions that provide ‘special schooling’, namely schooling
provided by religious foundations. These institutions can discriminate on the basis of sex, religion or belief.
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This was also confirmed by the 2015 Commission report, COM (2015) 190 final.
See the discussion above in Section 2.2.1 (Who is entitled to protection under the Directive?).
See the discussion in Section 2.3.2 (Transaction carried out in the context of private and family life).
European Commission (2015), COM (2015) 190 final, p. 3.
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By contrast, in Latvia only those who are supplying commercial activities are covered:105 healthcare106 is
exempted and the Law on Social Security provides for the prohibition of discrimination with an open list of
grounds.107 It follows that not all services provided by the state are explicitly covered by the prohibition of
discrimination. However, the prohibition of discrimination as provided by Article 91 of the Constitution108
may be invoked directly. In the same vein, in Germany it had been suggested that the obligation should
be limited to companies and persons engaged in commercial activities, but this suggestion has not
become law.109

2.3 Material scope of Directive 2004/113/EC
This section focuses on the material scope of the Goods and Services Directive. Indeed, in order to
appreciate the focus and potential of this instrument, it is crucial to fully understand what is included,
what can potentially be included, as well as what is excluded.
Article 3(1) states that the Directive applies to all persons who provide ‘goods and services’. However,
it does not provide a definition of either concepts. A degree of clarification comes from Recital 11 of
the Goods and Services Directive. This states that they should be taken to be those within the meaning
of the provisions of the Treaty establishing the European Community (EC). In addition, the Commission
held that the concept of goods and services is to have the same meaning as the one contained in the
Racial Equality Directive110 and that it should be restricted to those which are normally provided for
remuneration (i.e. they require a payment, either by the person themselves or by a third party, such as an
insurance provider). Other important criteria further discussed later in this report are that they must be
offered outside the area of private and family life and do not include education (both public and private),
content of the media and advertising.
Typical examples of goods and services include, but are not limited to:
–
–
–
–
–

access to premises open to the public (e.g. shops, restaurants, bars, hotels);
all types of housing, including hotels and rented accommodation;
banking, insurance and financial services;
transport, both public and private (e.g. taxis);
professional or trade services and public services for which a payment/fee is required (e.g. passport
and health services).

Furthermore, recent developments have highlighted that the nature of services has changed: more and
more services are now offered in the online environment, which was not contemplated in 2004 when the
Directive was adopted. At that time, the online environment did not yet present the challenges that are
so prominent today. However, there is a strong argument to suggest that these challenges should now
be addressed.
This section starts by exploring how Member States have interpreted the concepts of goods and services
and whether this interpretation has evolved over the years. It then considers those areas that are not
included in the scope of application of the Directive, before looking at those areas that are expressly or
potentially included in the Directive. For ease of consultation, a table is included at the end of this section.
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However note that, since the deadline of 3 May 2021 given to the national experts national law has been amended on
December 2021, following infirgement procedure. Now the prohibition of discrimination applies to transactions between
private persons outside commercial activities.
Latvia, Medical Treatment Law, Official Gazette No.167/168, 1 July 1997.
Latvia, Law on Social Security, Official Gazette No. 144, 21 September 1995.
The Constitution of the Republic of Latvia, Official Gazette No. 43, 1 July 1993.
See Thüsing, G. (2018) § 19 AGG, Munich Commentary on the Civil Code, para 123.
European Commission Proposal for a Council Directive implementing the principle of equal treatment between women
and men in the access to and supply of goods and service COM (2003) 657 final, p. 13.
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2.3.1 What are ‘goods’ and ‘services’?
Article 1 of Directive 2004/113/EC does not provide a definition of ‘goods’ or ‘services’.
In relation to goods, the Directive relies on the definition provided by the established case law of the
CJEU, which refers to goods as ‘products which can be valued in money and which are capable as such
of forming the subject of commercial transaction’.111 In the same vein, Member States tend not to
provide a set definition of ‘goods’ and ‘services’ (e.g. Croatia, Cyprus, Luxembourg, Malta). When
these concepts are addressed they are defined in a fragmented fashion, usually in different legislative
instruments (Bulgaria, Hungary). In Latvia, for example these concepts are defined only in the context
of the Law on the Protection of Consumers Rights. An exception is Czechia, which also includes the
rights and obligations linked with the goods or the service.112 The majority of the Member States rely on
the Directive. In some cases, Member States go beyond the dictum of the Directive and have a (slightly)
broader understanding; this is particularly the case for services. In Belgium, for example, domestic
legislation extends the protection against discrimination to: ‘access to, participation in and any other
exercise of an economic, social, cultural or political activity available to the public’.113 Furthermore, it
also includes those services available ‘without payment – including housing’. In Denmark, ‘services’
specifically includes ‘activities of a craft nature’. Finnish legislation specifies that the goods and services
can be ‘material’ and ‘immaterial’.114 In Italy, for example, goods can include natural energies provided
that they have an economic value. An important element remains that goods must have a monetary value
and be commercially traded (e.g. Denmark, Italy). French legislation also includes water, natural gas
and electricity as these are offered for sale in a limited volume or defined quantity. In any case, it appears
that, despite the broader definitions, the economic link remains important.
For the purpose of the Directive 2004/113/EC, services are defined by Article 57 TFEU (previously
Article 50 TEC) which states that services are those ‘normally provided for remuneration, in so far as
they are not governed by the provisions relating to freedom of movement for goods, capital and persons’.
The European Commission has clarified that the economic nature of the activity does not depend on
the national legal status of the provider.115 Furthermore, the services, in particular in the field of health
services, do not necessarily need to be paid for by those for whom they are performed.116 In any case,
the economic element remains an important element of services: in Denmark a clinic offered a free HIV
test to gay men and this was exempted by gender equality legislation because the service was free.117
A further case concerns a public library that had granted a political-religious organisation permission to
hold a meeting in its premises that provided separate access conditions for men and women.118 Following
a complaint from a woman, the Equal Treatment Board could not review the case as goods and services
that are not provided in return for payment are not covered by the Gender Equality Act. The Dutch
expert however remarks that discrimination can also occur in other settings, such as a refusal to allow
someone to join a non-commercial organisation. Furthermore, there are instances where services that are
apparently free are ‘paid’ in data (e.g. Facebook).

See judgment of the Court of 23 November 1978, Regina v Thompson, C-7/78, ECLI:EU:C:1978:209.
Czechia, Act No 634/1992 Coll.
Belgium, Gender Act 2007.
Finland, Equality Act, HE 153/2008 vp, pp. 10-13.
European Commission (2015), COM (2015) 190 final, p. 3. The report expressly referred to Steymann v Staatssecretaris van
Justitie, C-196/87, which addressed the activities performed by the members of a religious or philosophical community,
ECLI:EU:C:1988:475, paras 9 and 12. In a further case, the Court held that the activities carried out by an amateur sporting
association could also be regarded as services, see judgment of 11 April 2000, joined cases, Deliège, C-51/96 and Pacquè,
C-191/97, ECLI:EU:C:2000:199, para. 46.
116 Judgment of 12 July 2001, Geraets-Smits v Stichting Zieken-fonds and Peerbooms v Stichting CZ Groeup Zorgverzekeringen,
C-157/99, ECLI:EU:C:2001:404.
117 Denmark, Equal Treatment Board, ruling no. 113/2011.
118 Denmark, Equal Treatment Board, decision no. 111/2011.
111
112
113
114
115
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Yet, ‘services’ and ‘goods’ are no longer straightforward concepts. This issue was raised by many national
experts. Some have argued that, the definition of services in particular should be constantly kept under
review as it evolves (Hungary, Ireland) and, perhaps, there is therefore a need for a new definition
that takes into account the complexity of relationships between the parties. Amongst examples of how
and why situations have evolved, digitalisation (Czechia, France), platforms (Finland, France) and the
pandemic were mentioned (Czechia).

2.3.2 Transactions carried out in [the] context of private and family life
Article 3(1) excludes from its scope those services ‘offered (…) in the area of private and family life’.
These services fall outside the notion of services ‘offered to the public’. The 2015 Commission report
offers two examples of when this might be the case. These include when the services are not advertised
in a newspaper or in a publicly accessible website and when the service is directed to a small circle of
individuals such as family, friends, and colleagues;119 the Swedish expert reports that this small circle
also includes ‘acquaintances and co-workers’ and the German legislation includes ‘parties closely related
or where a relationship of trust exists.’120
The majority of the States follow the Directive and exclude services offered in the area of private and
family life. The issue of services provided in the area of ‘private and family life’ has arisen in particular in
the context of rooms rented via Airbnb, or similar providers (Croatia, the Netherlands). In this case, the
service is normally regarded as falling into the category of a commercial transaction, whether the service
provider rents a house or a single room, and therefore, not exempted by the legislation (e.g. Croatia,
Portugal). The situation of renting a room privately is different. In Croatia, a case was reported of an
apartment owner who refused to rent his apartment to a homosexual couple.121
In some cases, it is also important to note that the relevant provisions can be found in other legal
instruments, for example, in Latvia, under the Consumer Rights and Insurance and Reinsurance Law.
From the answers of the experts, however, it appears that there are countries where the prohibition
of discrimination is interpreted broadly and covers both the public and, prima facie, private sphere
(Belgium, Bulgaria, Croatia). However, this must be read against the requirement that the activity must
be commercial. Thus, it might often be case that the ‘private and family life’ exception is not explicitly
addressed by national legislation122 (e.g. Spain) and it can be argued that that is one reason why there
is little case law related to this exemption across the Member States. By contrast, in Iceland there
are strict rules on Airbnb for ‘home hosting’ as distinct from other accommodation services.123 ‘Home
hosting’ is defined as when a registered owner rents any residence they use personally to guests. There
are strict requirements for home hosting with a maximum of 90 days per year and any individual rental
period cannot be longer than 30 days. The maximum combined total income from home hosting within a
calendar year is EUR 13 600 (ISK 2 000 000). If an individual has two properties, e.g. a primary residence
and a holiday cottage, both the maximum rental period and the maximum income limit apply to the
aggregated income from both properties. Properties that have more than five rooms or separate spaces
for more than 10 people are, in any case, outside the scope of home hosting. It is explicitly stated in the
national legislation transposing the Directive124 that business conducted within the private sphere, such
as home renting, does not fall under its provision. The national expert argues that the strict domestic rules
for home hosting are more likely to impact women than men, as the former are more likely to rent part
of their property for income and at the same time this enables them to reconcile work and family life.
119 European Commission (2015), COM (2015) 190 final, p. 4.
120 Germany, General Equal Treatment Act, Section 19(5).
121 Reported at: https://www.telegram.hr/politika-kriminal/napokon-podignuta-je-optuznica-protiv-zadranina-koji-je-odbiogay-paru-iznajmiti-apartman/.
122 Although in same cases this was addressed in the preparatory works leading to the legislation (Denmark, Finland).
123 As defined in Act No. 85/2007, amended by Act No. 67/2016.
124 Iceland, Gender Equality Act, Article 17.
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It is unfortunate that the CJEU has not yet had the opportunity to rule on the above provisions. Furthermore,
there is a limited amount of domestic case law, the outcome of which is not always consistent as it often
depends on the interpretation of the national equality bodies, whose role in enforcement differs from
State to State. In practice, this causes difficulties when trying to assess the justification and proportionality
of a given derogation to the principle of equal treatment on a case-by-case basis.

2.3.3 Content of media, advertising and education
Article 3(3) expressly excludes ‘the content of media, advertising and education’. This is at odds with
the Racial Equality Directive, which not only does not contain a similar limitation, but goes as far as to
explicitly list the areas that are covered. These include ‘social protection, including social security and
healthcare; social advantages; education; access to and supply of goods and services which are available
to the public, including housing’.125 Against this backdrop, it is difficult to pinpoint the rationale for the
decision to exclude these areas from the Goods and Services Directive.
Prior to the implementation of the Directive, the Commission’s impact assessment justified the decision
on the basis that, following ‘consultation with the stakeholders, examination of the legal possibilities
offered by the Treaty and respect for subsidiarity’, it was concluded that the evidence was less clear-cut
or that it was not apparent that the difficulties could be resolved through legislative means. Therefore,
the Commission decided that ‘other means would be more appropriate to deal with these issues. (…) for
example, to continue its contacts with the media industries to explore how far voluntary action … [can]
contribute to reducing and eliminating damaging sex stereotyping from the media and advertising.’126
One of the problems when it comes to including the content of media and advertisements is how to avoid
conflicts with other freedoms, such as freedom and plurality of the media and freedom of speech. The
Court has recently had the opportunity to discuss the relationship between freedom of expression and
discrimination, although not in the area of gender. In the Rete Lenford case,127 the Court acknowledged
the importance of the principle of freedom of expression and reiterated that not all (discriminatory)
statements are prohibited. In this specific case, however the discriminatory statement was made within
the context of employment and thus was in breach of the Employment Equality Framework Directive.128
Against this backdrop, a clear prohibition of gender discrimination outside the context of employment,
specifically in the content of media and advertisements, would send a powerful message that would help
to fight damaging stereotypes.
GOOD PRACTICE: Lithuanian legislation specifically prohibits humiliating advertisements and the
encouragement of public attitudes that one sex is superior to the other. Similarly, in Belgium, a decree
on Audiovisual Media Services has been adopted in the French Community providing that ‘the RTBF
and the publishers of services subject to this decree may not produce programmes (...) that undermine
respect for human dignity, respect for equality between women and men or contain incitement to
discrimination …’ (Article 8) and that ‘commercial advertising may not undermine respect for equality
between women and men’ (Article 11).129

Equally problematic is the exclusion of education. It was indeed acknowledged that education is a key
element in pursuing gender equality130 and its omission can have a damaging impact on the implementation
of gender equality in a country. EIGE notes that ‘education is a catalyst for social change and a condition
125 Racial Equality Directive, Article 1.
126 Extended impact assessment accompanying the proposal for a Council directive implementing the principle of equal
treatment for men and women in the access to and supply of goods and services. SEC (2003) 1213 of 5 November 2003, p. 15.
127 Judgment of 23 April 2020, NH v Associazione Avvocatura per i Diritti LGBTI – Rete Lenford, C-507/18, ECLI:EU:C:2020:289.
128 Directive 2000/78/EC.
129 M.B., 8 July 2016.
130 Opinion of the European Economic and Social Committee on the Proposal for a Council Directive implementing the
principle of equal treatment between women and men in the access and supply of Goods and Services [2004] OJ C241/13.
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for the achievement of fundamental human rights’. It equips individuals with skills and knowledge that,
in turn, will determine and impact on individuals’ choices and life outcome.131
Gender discrimination in education can take several forms, particularly in arrangements for same-sex
schooling (direct discrimination),132 or by allowing varying degrees of gendered curricula and gendered
teaching material (indirect discrimination). A report from the UK illustrates that male and female choices
of study are influenced by stereotyped patterns.133 It highlights that different choices will result in boys
and girls following traditional career paths thus affecting their future careers and income potential during
their working life. In turn, this could have an impact on, amongst other things, their private pension
schemes that are, paradoxically, addressed by the Directive.134
It appears that the discussion surrounding the choice of issues to be included in the Directive was
exacerbated by the use of Article 13 TEC (now Article 19 TFEU) as a legal base. This provision is limited
to ‘the powers conferred by it upon the Community’. This raises questions such as: has the EU any power
as far as the media is concerned and what are the exact boundaries of the powers of the Community in
education? However, this does not explain why some of these issues, notably education, were addressed
by the Racial Equality Directive, which was also adopted on the basis of Article 13 TEC.
That said, it is not unusual for national legislation to go further than the requirements of the Directive
and to cover these areas. Indeed, the vast majority of the Member States (Belgium, Bulgaria, Croatia,
Czechia, Denmark, Hungary, Latvia, Lithuania, Luxembourg, Malta, Norway, the Netherlands,
Slovakia, Spain, Sweden) have included in their national legislation a prohibition to discriminate on
grounds of sex in all areas of society, including in the content of media, advertising and education.
Romania is in a very unusual situation where national equality law did not exclude the content of the
media, advertising and education but the national law implementing the Directive has done so.
GOOD PRACTICE: In Norway, national legislation expressly states that all teaching material in schools
must comply with the aim of the Directive. It also states that stereotypical and gendered/discriminatory
advertisements are prohibited by law.

In Belgium two cases concerning advertisements were found to use ‘a humorous tone [that conveyed]
sexist stereotypes’. The cases were sanctioned, albeit with the lowest sanction available, namely a
warning.135
The national reports show that not all Member States have included the content of media, advertising
and education as per Article 3(3) of the Directive (Cyprus, Estonia, Finland, Greece, Iceland, Italy,
Liechtenstein, Poland, Portugal).136 This is often justified by the argument that protection is offered
under the general remit of equality law (Iceland) or there are plans to introduce some protection
(Luxembourg). In some cases, however, the prohibition does not attract sanctions (Finland). In the UK,
the Equality Act 2010 expressly provides that claims for discrimination cannot be brought in relation to
broadcasting and distribution of content as defined by the Communications Act 2003. The Equality Act
contains separate provisions prohibiting discrimination in the context of education.

131 European Institute for Gender Equality (EIGE) (2017), Gender in education and training.
132 However, note that the legislation of some countries (France, Ireland, UK) specifically states that the non-discrimination
principle in the domestic legislation does not prohibit the organisation of non-mixed schools. In France, the Ministry of
Education expressly promotes gender diversity in the public sector: see Code of Education, Article L 121-1.
133 Equal Opportunities Committee, ‘Facts about women and men in Great Britain 2006, See also Close the Gap (2020)
‘Women’s Jobs, Men Jobs? Jobs Segregation and What it means for the Gender Pay gap’, trade union briefing paper 5.
134 Article 5 Directive 2004/113/EC; see the discussion in Section 2.6.2 (Reporting, enforcement and remedies).
135 Decisions n.°20 du CAC, 5 October 2017 and n.°18-17 du CAC, noted by D’Ursel, E., Franco, E. (2020) ’Le décret coordonné
sur les services de médias audiovisuels: un outil juridique pour lutter contre le sexisme et les discriminations de genre dans
les médias en Belgique francophone?’, in Code Commentés de droit des femmes, Larcier.
136 See also the table at the end of this section.
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GOOD PRACTICES: In Romania, despite the fact that the national implementing legislation replicates
the exceptions under Article 3 of the Directive, in practice, the National Council for Combating
Discrimination (CNCD) appears to ignore them. For example, in a case concerning an advertisement
for a climbing centre in Bucharest, the CNCD opened a case ex officio and found that an advertisement
for a climbing centre in Bucharest consisting of a banner with an illustration of a woman with her legs
spread out wide and the slogan ‘always open’, amounted to direct discrimination on the ground of
sex.137

In Luxemburg, one of the political priorities of the new National Action Plan for Gender Equality,
presented by the Minister for Gender Equality is to ‘combat stereotypes and sexism’ and envisages
guidelines to address sexist advertising, gender representation in the media and practices in gender
marketing.138
In Norway the national legislation prohibits stereotypical advertising.139
Country

Areas where the prohibition of gender
Areas where the prohibition of gender
discrimination in goods and services applies discrimination does not apply – as per Article 3(3)

Austria

-

Belgium

Content of media, advertising
education

Bulgaria

Content of media, advertising
education

Content of media and advertising

Cyprus

Content of media, advertising and education

Croatia

Content of media, advertising and education

Czechia

Content of media and advertising

Denmark

Content of media, advertising and education

Estonia

Content of media, advertising and education

Finland

Content of media, advertising and education

France

Content of media and advertising

Education: same-sex schools (public and private)
are allowed

Germany

Content of media, advertising and education

Greece

Content of media, advertising and education

Hungary

The national law has not expressly applied the
exceptions related to the content of media,
advertising and education.

Iceland

Content of media, advertising and education

Ireland

Certain advertising
Insurance

Education: single-sex schools are allowed.

Italy

Content of media, advertising and education

Latvia

Content of media, advertising and education

Lichtenstein
Lithuania

Content of media, advertising and education
Content of media, advertising and education

Luxembourg Content of media, advertising and education140
Malta

137
138
139
140

Content of media, advertising and education

CNCD (2019), Decision No. 332 of 10.06.2019.
See also the discussion in Section 2.6.1 (Awareness of rights and duties – access to information).
Norway, Marketing Act, Article 2.
Originally, these areas were included in the exceptions as per Article 3(3) of the Directive. However, the relevant national
law was repealed in 2012.
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Country

Areas where the prohibition of gender
Areas where the prohibition of gender
discrimination in goods and services applies discrimination does not apply – as per Article 3(3)

Netherlands

Content of media, advertising and education

Norway

Content of media, advertising and education

Poland
Portugal

Content of media, advertising and education
Content of media, advertising and education

Romania

Content of media, advertising and education

Slovakia

Content of media, advertising and education

Spain

Content of media, advertising and education

Sweden

Content of media and advertising

Education

UK

Education (single-sex schools are allowed)
Content of media and advertising

2.3.4 Healthcare services
As mentioned above, Recital 11 of the Directive defines services in accordance with Article 57 TFEU
(former Article 50 TEC). It is thus possible to rely on earlier case law on the free movement of services
to determine whether and which categories of healthcare services may fall within the scope of the
Directive.141 The European Commission has confirmed that health services in general fall within its
scope;142 a position which is also reported by the majority of equality bodies.143 In principle, the legislation
of some of the Member States states that the principle of gender equality applies to healthcare services
(e.g. Austria, Denmark, Iceland,144 the Netherlands, Spain145). In some cases the national experts have
reported that they are unaware of any issues in this area (Belgium, Bulgaria, Cyprus, Czechia, Ireland,
Luxembourg,) or information on cases where women, transgender or intersex people were denied
access to reproductive health services is not available (Hungary, Lithuania, Portugal). The situation is,
however, more complex. Indeed, in some countries, the national experts note that discriminatory practices
in access to healthcare continue to happen. For example, in Slovakia, although the Healthcare Act146
prohibits discrimination on the grounds of gender and sexual orientation, the national expert reports that,
based on unofficial information, in some cases women, transgender or intersex people have been denied
access to reproductive services. This is corroborated by the ‘Initiative Otherness’ that in 2017 conducted
a survey on LGBT. It found that 18.1 % of respondents who experienced discrimination, experienced
it at the hands of medical staff. A particularly serious issue was the practice of forced castration in
the process of gender reassignment (69.6 %).147 In Estonia in 2015, the Gender Equality and Equal
Treatment Commissioner issued an Opinion stating that different conditions for men and women when
accessing certain reproductive and healthcare services are discriminatory, as it can disadvantage one sex.
Nevertheless, the national expert reports that discriminatory practices continue in 2021, with men mainly
being put at disadvantage. For example, additional administrative requirements to see a urologist put men
at disadvantage. Diagnosis and treatment of sexually transmitted disease and infection (STD and STI)
is easier for women, because referral is not needed and the test can be paid by the health insurance.
However, in some cases, long waiting lists for appointments with gynaecologists mean that women have
141 There are examples of case law relating to healthcare services, such as that on patient mobility where you cannot receive
the same treatment in your own Member State within a reasonable time (e.g. judgment of 16 May 2006, Y. Watts v Bedford
Primary Care Trust, Secretary of State for Health, C-372/04, ECLI:EU:C:2006:325).
142 European Commission (2015), COM (2015) 190 final, p. 6. See also Recital 12 of Directive 2004/113/EC.
143 European Network of Equality Bodies (Equinet) (2014), Equality Bodies and the Gender Goods and Services Directive,
http://www.equineteurope.org/Equality-Bodies-and-the-Gender.
144 Iceland, Act No., 80/2019, Gender Autonomy Act, Article 8.
145 Article 27.2 of the Law on Effective Equality. But in practice there are problems: for example a 2016 report by a group
of NGOs denounced the lack of access and adequate sexual health services for transgender individuals. Alianza por la
Solidaridad (2016), Deficiencias e inequidad en los servicios de salud sexual y reproductiva en España, joint report.
146 Slovakia, Act No. 576/2004, Healthcare Act.
147 Inakosť (Initiative Otherness) (2017) Celoslovenský LGBT prieskum (Research on LGBT in Slovakia), p. 102.
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to resort to private doctors. Men, in any case must cover the cost themselves, even if they have health
insurance. The expert notes that this distinction is traditionally (and informally) perceived as ‘justified’
because STDs are the result of behaviour and lifestyle rather than being related to a health problem.
Furthermore, the question remains whether healthcare services can also be extended to sexual and
reproductive health, which is a prominent aspect of public health.148 This is supported by Recital 12 of
Directive 2004/113/EC which states that ‘… differences between men and women in the provision of
healthcare services, which result from the physical differences between men and women, do not relate
to comparable situations and therefore, do not constitute discrimination’. This was echoed in Article 4(2)
stating that the Directive ‘shall not be without prejudice to more favourable provisions concerning the
protection of women as regards to pregnancy and maternity’.
GOOD PRACTICE: In Belgium, in its current plan for gender equality,149 the Government of Wallonia
is planning access to free sanitary protection for vulnerable people. It will be implemented through
pilot projects that will allow the distribution of sanitary protection in venues such as family planning
centres, shelters and medical centres.

In the case of routine procedures and checks during pregnancy, women are generally offered ultrasound
and additional examination to detect foetal abnormalities. This is the position in Norway, and in the main,
routine procedures and checks are performed.150 This is not always the case, however. In Romania, for
example, the expert expressly mentions that women living with HIV are discriminated against when trying
to access maternal care.151
In Estonia a further service has been introduced on a private/volunteering basis, namely the provision
of a birth doula, a companion providing support to the birthing person. This service has been affected
by COVID-19 because as doulas are not classified as health professionals, they are not allowed to enter
hospitals.
More complex is the situation of pregnancy termination. In Croatia, health workers (doctors, nurses and
midwives) have a right to refuse to perform terminations, based on ‘conscientious objection’. Although
health institutions are nevertheless obliged to provide access to the procedure, in reality this is not always
the case. A study conducted by the Ombudsperson for Gender Equality in 2014 showed that abortions
could not be performed in 20 % of health institutions and only 9 % performed non-surgical abortion.
Therefore, women in need of this service might have had to travel further afield.152 Further problems
include access to reliable information as well as the cost of the procedure, which varies substantially from
hospital to hospital (from HRK 1 870 to 4 000 (EUR 247 to 526)). It is not surprising then that a recent
survey on the accessibility of termination reveals that difficulties in accessing abortions persist.153 The
concept of ‘conscientious objection’ also exists in other countries and raises similar difficulties (Greece,
Poland). In Poland the expert notes that the concept is frequently abused. In Greece, there has been
only one relevant judgment where the Court addressed an ex ante refusal of an anaesthesiologist to
participate in an abortion due to his religious beliefs.154 The doctor had always refused to do so during
his employment at the hospital. According to the Court, the defendant doctor experienced a conflict
148 See also EU Parliament (2021) ‘EU Countries should ensure Universal Access to Sexual and Reproductive Health’, press release,
24 June 2021.
149 Legislature 2020-2024.
150 Although, in certain cases (Estonia) lack of information has been reported: https://feministeerium.ee/meil-koigil-on-oigusseksuaal-ja-reproduktiivtervisele-see-pole-luksuskaup/.
151 ECPI (2011), Sexual and reproductive rights. The case of women living with HIV in Romania, June 2011.
152 Ombudsperson for Gender Equality (2015), Annual Report for 2014, pp. 194-199; See also Ombudsperson for Gender
Equality (2016), Annual Report for 2015 and Ombudsperson for Gender Equality (2019), Annual Report for 2018, pp. 80-83.
153 In the period from 14 to 23 April 2020, activists gathered under the Platform for Reproductive Justice have contacted
various medical institutions anonymously to ask about the availability of abortions. There are currently 30 medical
institutions in Croatia authorised to perform abortions at the request of the patient, out of which 28 are public (5 clinical
hospital centres, 2 clinical hospitals, 16 general hospitals, 5 general county hospitals) and 2 are private hospitals.
154 No 452/1993 of the three-member First Instance Penal Court of Florina.
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between his duty as a doctor and his deep religious belief as an orthodox Christian, which prohibits any
participation in abortions that are not medically or morally required, albeit they are allowed by the law
until the 12th week of pregnancy. The Court found the doctor not guilty by accepting that this conflict had
rendered him in a state of ‘moral embarrassment’ which lifted his accountability.155
Other issues regarding reproductive healthcare relate to access to anaesthetics for painful procedures,
such as dilation and curettage,156 as well as the access, in practice, to contraception, including the morning
after pill and condoms (Croatia,157 Poland). In Poland, a 2012 enquiry158 indicated that a certain number
of pharmacies across the country refused to carry out prescriptions for contraception. In a particularly
extreme case, a note was placed on the door indicating that the pharmacy was not selling contraceptives.
Under the current pharmaceutical law, pharmacies are required to possess medicinal products (including
contraceptives) in the amount necessary to meet the needs of the local population. Thus this leads to a
detrimental impact on the patient as well as indicating that the pharmacist has exceeded his professional
rights.159 Yet, the issue has recently been further exacerbated by changes to the domestic legislation that
provide that a pharmacist and/or pharmaceutical technician may refuse to provide any pharmaceutical
service if its performance may endanger the life or health of the patient or other persons.160 The risk
assessment is left to the pharmacist’s discretion. Although this provision does not explicitly introduce a
conscience clause, it may be feared that it will provide a gateway that pharmacists who, because of their
beliefs, do not want to sell certain categories of contraceptives may try to rely on.
Issues also occur in the context of assisted reproduction. This is a broad term that includes many situations
such as insemination, IVF, fertility treatment and surrogacy.
In some countries, access to assisted reproduction is not available to all individuals (e.g. LGBTI in Croatia,161
and transgender and intersex in Romania). Even in those countries where, prima facie, the law does not
prevent access to assisted reproduction on grounds of sexual orientation (Finland,162 Spain163), de facto,
it is more complex for LGBT individuals to access it. In Finland, for example, it is easier to access assisted
reproduction in (costly) private institutions rather than in public facilities; if accessed in public facilities
such treatment is not always eligible for compensation under the social insurance scheme. In Spain, a
2016 NGO report on health services denounced the fact that single women and lesbian couples were
discriminated against when trying to access assisted reproduction available under the National Health
System. The report also reveals a lack of access and adequate sexual health services for trans persons.164
In Italy, although there are no additional requirements for transgender, non-binary and intersex people
155 This finding is not in line with the ECtHR jurisprudence in the cases Grimmark v Sweden No 43726/17 and Steen v Sweden
No 62309/2017 both 2020. The Strasbourg Court found that the Swedish authorities’ decision not to employ midwives
who refused to participate in abortion procedures due to their religious faith comply with Article 9 (freedom of thought,
conscience and religion) and Articles 10 (freedom of expression) and 14 (prohibition of discrimination) of the European
Convention on Human Rights and rejected the complaints as manifestly ill-founded. These are the first decisions on the
issue of a purported right of healthcare professionals to refuse to carry out work duties in relation to abortion due to their
religious faith and conscience.
156 In late 2018 and during 2019, a campaign called Break the Silence (#PrekinimoSutnju) was conducted in Croatia to raise
awareness and put an end to mistreatment and violence towards women in the field of reproductive health, by medical
staff in hospitals and other medical institutions. Health inspections were conducted in hospitals, and the Ministry of
Health has issued recommendations to hospitals concerning the adaptation of procedures for the use of analgetics and
anaesthetics in painful treatments, as well as the organisation of workshops to improve the doctor-patient communication
skills of medical staff. See Ombudsperson for Gender Equality (2020), Annual Report for 2019, p. 260.
157 For some of the difficulties encountered when trying to access contraception see Ombudsperson for Gender Equality
(2016), Annual Report for 2015, p. 248.
158 Parliamentary Interpellation No 7917 addressed to the Minister of Health, 20 August 2012.
159 Parliamentary Interpellation No 7917 addressed to the Minister of Health, 20 August 2012.
160 Poland, Article 96(5) of the Pharmaceutical Law, as amended by Article 83(9).c(1) of the Act of 10 December 2020 on the
profession of pharmacist (JoL of 2021, item 97).
161 Croatia, Act on Medically Assisted Reproduction, NN No. 86/2012. However, this is not in breach of the Goods and Services
Directive.
162 Finland, Act on Fertility Treatments (1237/2006).
163 Spain, Law on Effective Equality.
164 Alianza por la Solidaridad (2016), Deficiencias e inequidad en los servicios de salud sexual y reproductiva en España, joint
report, October 2016, https://www.alianzaporlasolidaridad.org/axs2020/wp-content/uploads/MdM-Informe-DDSSRR.pdf.
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to access reproductive health services, surgical interventions on sexual characteristics must be allowed
by a court decision.165
In Poland, the difficulties that transgender and non-binary individuals face in the context of healthcare
are documented in a research report by the Trans-Fuzja Foundation ‘Transgenderness and healthcare
in Poland’166 The report emphasises several problems ranging from the lack of knowledge of medical
professionals, who not only refuse to help, but are also unable to identify another person who could
perform the service, to stigmatisation.
There are other barriers to access to fertility treatment and insemination that are linked to marital status,
medical insurance or physical characteristics. In Austria only couples, in either a marriage or a registered
partnership (either same sex or opposite sex) are allowed to use fertility services by national providers.
In Norway, the Equality Tribunal has recently addressed a case where an individual and his partner were
denied fertility treatment because he had previously undergone gender-reassignment treatment.167 In
this case the complainant argued that the refusal was because of his gender identity, but the Equality
Tribunal closed the case as it found that the refusal was justified on medical grounds. In July 2020, the
Parliament changed Article 2-11 of the Biotechnology Act to allow egg donation.168 According to the
amendment, egg donation entails a woman donating one or more eggs, which can be used for artificial
fertilisation of another woman, or for research purposes. The female donor must be over the age of 25,
and not older than 35 (while the semen donor must be over the age of 18). It is the physician who chooses
the semen or egg donor.
Linked to assisted reproduction is the right to in vitro fertilisation (IVF) an area where women might
experience difficulties that result in discrimination against them. Such difficulties can be due to the
excessive formalities prescribed in the health insurance system in connection with the procedure. In
Croatia, a complaint to the Ombudsperson for Gender Equality in 2017 concerned the duration of validity
and other limitations for the referral to IVF specialist treatment, which was resolved by the Croatian
Health Insurance Institute in accordance with the recommendation issued by the Ombudsperson.169
Women may also be denied access to IVF as a result of their age. In the UK, the National Institute for
Clinical Excellence suggests that women between the ages of 40 and 42 should be eligible for one free
cycle of IVF treatment, while women under 40 should be offered up to three cycles. Women aged 43
and over are not eligible for treatment. Local commissioners are not obliged to follow this guidance and
many currently do not: some offer no funded IVF treatment at all, while others use different age limits.
In Germany in 2008, the Social Court of North Rhine-Westphalia stated that the fact that the cost of
artificial insemination was only covered by the health insurance up to the age of 40 for women and
50 for men was justified by objective biological reasons and thus was not in breach of domestic or EU
law.170 Finally, marital status can also be a problem: in France, access to IVF is not available for single
women, even if they are within the age of fertility.171 In Poland, the Treatment of Infertility Act states
that the procedure of IVF treatment may apply only to heterosexual couples suffering from infertility and
cohabitating opposite-sex couples.172

165
166
167
168
169

Italy, Decree No. 150/2011, Article 31, para. 4.
Available at: http://transfuzja.org/download/publikacje/transplciowosc_a_opieka_zdrowtona_w_polsce.pdf.
Equality Tribunal Case 19/103.
See the Norwegian Government’s website.
Unfortunately, because it took some time to resolve this issue, some women may have lost their right to IVF (the age limit
is 42, except for in exceptional circumstances) in the meanwhile. See case PRS-17-01/17-09, See Ombudsperson for Gender
Equality (2019), Annual Report for 2018, pp. 319-320.
170 See LSG Nordrhein-Westfalen, 14.02.2008 – L 5 KR 93/07. The appeal was unsuccessful: BSG, 25.06.2009 – B 3 KR 7/08 R.
171 France, Public Health Code, Articles L2141-1 à L2141-12. However, there is a pending 2019 Bill on bioethics (delayed as a
result of the pandemic) that will extend the service to all women of appropriate age.
172 Poland, Act of 25 June 2015 on the Treatment of Infertility (consolidated text, JoL of 2020, item 442).
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GOOD PRACTICES: There are also positive developments to report. In particular, from 2018 in Estonia,
IVF and embryo transfer services and medicines have been entirely funded through the Health
Insurance Fund. Previously, the Ministry of Social Affairs paid for these medicines and services, but
this was not a rule.

In Norway, a single woman can undergo insemination, without the requirement of her having a male
or female partner.173
In Malta, the Embryo Protection Act defines a ‘prospective parent’ as any person regardless of gender
or sexual orientation, who has attained the age of majority and is a receiver or user of the medically
assisted procreation techniques regulated under the Act.174
In Iceland, every person is entitled to healthcare services in accordance with their sex characteristics,
irrespective of gender registration and the national expert is not aware of any case of discrimination
against LGBT in the health sector.
In some cases, IVF is part of the surrogacy journey. Whilst on the whole – although with limitations – IVF is
provided in all the countries explored, the same is not the case for surrogacy. Indeed, in certain countries,
surrogacy is prohibited (e.g. Austria). In other countries there are strict limitations that, de facto, limit
access to it. In the Netherlands, for example, currently there is debate about so-called ‘high-technology
surrogate motherhood’, namely surrogacy performed in conjunction with IVF. At present, high-technology
surrogate motherhood is sometimes possible, but under strict conditions. Its costs, however, are not
covered by basic health insurance. In 2015, a same-sex couple was refused the procedure because
the condition for treatment is that the egg and the sperm come from the biological parents, which is
not possible for same-sex couples. It was ruled that there was no discrimination, because there was no
medical need for the treatment and opposite-sex couples would not be treated differently, because they
would also need to provide their own egg and sperm. In 2019, a further issue arose concerning whether
IVF treatment of single women and lesbian women could be reimbursed. At first it was said that there
was no medical necessity in these situations for a fertility treatment, but in the end the minister with
responsibility for this area said that in the future such treatments will be reimbursed by the basic health
insurance.
A further issue that has been raised by the national experts is that of gender reassignment (gender
dysphoria): in some countries the situation is particularly complex. In Estonia an amendment to the
Public Healthcare Act175 regarding the treatment of gender dysphoria was planned for July 2021. The
Association of the Estonian Cities and Rural Municipalities suggested that treatment guidelines in this
area should be developed. Currently, the gender reassignment process is not addressed by the legislation.
Whilst it is recognised that transsexualism is a medical condition, gender-recognition surgery is seen as
plastic and reconstructive surgery and it is not funded by the Health Insurance Fund. However, following
changes in the Government, the draft was eventually abandoned.
In some countries no cases are reported, or the experts are not aware of any cases related to access to
sexual and reproductive health services for women, transgender or intersex people (Belgium, Bulgaria,
Cyprus, Czechia, Denmark, Hungary, Ireland, Lithuania, Luxembourg). This however, does not mean
that there are no issues or that issues are not discussed. The Lithuanian expert, for example, notes that
the extent of the public debate indicates how important the topic is. In Poland, the restrictions on access
to contraceptives are also the subject of increasing media reports.
Finally and unsurprisingly, some national experts have reported that COVID19 has disrupted and delayed
the delivery of reproductive health services, generally because these are not deemed to be ‘essential
173 Bauge, M. (2020) Flash report to the European Commission ‘Amendments to the Norwegian Biotechnology Act. Egg
donation and assisted fertilization of single women permitted. Free ultrasound early in the pregnancy’ (2020).
174 Available at: https://legislation.mt/eli/cap/524/eng.
175 https://www.riigiteataja.ee/en/eli/ee/502042019009/consolide/current.
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services’ in times of crisis. In Romania COVID-19 significantly hindered access to termination: NGOs
reported that the large majority of hospitals no longer provided this healthcare service, especially during
the few weeks of the state of emergency, as they considered it not to be essential healthcare. This has
had negative consequences for women. In Croatia, the suspension of medically assisted fertilisation
procedures has meant that many women experienced negative consequences, for example, they had
to retake necessary examinations and tests because the previous results could no longer be used.176
In France, a Bioethics Bill that would extend the possibility to access to IVF treatment to all women
including those in same-sex relationships has been delayed by the pandemic.177

2.3.5 Insurance and related financial services
Access to and supply of financial services are included in the scope of the Goods and Services Directive:
Article 5 specifically addresses the issue of the use of actuarial factors in premiums and benefits, both in
insurance and financial services. These are the factors used to evaluate the risk of insuring and are based
on a pooling of risks. Traditionally, they were based on sex. Simply put, as the group ‘women’ statistically
lives longer than the group ‘men’, it must pay a higher premium for life cover insurance. The reverse
applies in motor insurance schemes, where the group ‘men’ has been required to pay higher premiums
as they are statistically more likely than women to be involved in serious car accidents.178 This clashes
with the principle of sex equality as developed in EU law which is based on individual characteristics. The
practice went unchallenged until 2004, when Article 5 of the Goods and Services Directive was introduced
with the intention to regulate this area. Unsurprisingly, the provisions proved controversial from the very
start with the insurance industry opposing them.179 As a result, Article 5 was essentially based on a
compromise.
Article 5 was originally organised in three sections. Article 5(1) prohibits, in principle, the use of gender as
a criterion in the calculation of premiums and benefits for the purposes of insurance and related financial
services, in all contracts concluded after 21 December 2007. For this purpose, it states that:
‘Member States shall ensure that in all new contracts (…) the use of sex as a factor in the calculation
of premiums and benefits for the purpose of insurance and related financial services shall not
result in individuals’ premium and benefits.’
This principle is further reinforced by Article 5(3), which expressly prohibits the use of pregnancy and
maternity as a way to discriminate in the calculation of premiums and benefits for the purposes of
insurance and related financial services. It states that:
‘In any event, costs related to pregnancy and maternity shall not result in differences in individuals’
premiums and benefits.’
As a result of the debate during the drafting of the Directive,180 an exception was introduced. Article 5(2)
states that:
‘Member States may decide (…) to permit proportionate differences in individuals’ premiums and
benefits where the use of sex is a determining factor in the assessment of the risk based on
relevant and accurate actuarial and statistical data ….’

176 Ombudsperson for Gender Equality and RODA (2020), Results of the survey conducted by the association Parents in action
(Roda) and Ombudsperson for Gender Equality about the accessibility of reproductive health services during COVID-19
pandemic, Zagreb.
177 https://www.vie-publique.fr/eclairage/19432-bioethique-louverture-de-la-pma-toutes-les-femmes-en-debat.
178 Caracciolo di Torella, E. (2013) ‘No Sex Please: We’re Insurers’ 38 European Law Review, 638-654.
179 Krois C. (2006) ‘Directive 2004/113/EC on Sexual Equality in Access to Goods and Services: Progress or Impasse in European
Sex Discrimination Law?’, Columbia Journal of European Law, 323-338.
180 Masselot, A. (2007), ‘The State of Gender Equality Law in the European Union’, European Law Journal, 13/2, 152.
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Thus, Article 5 provided Member States with two options: either to ban all differential treatment based
on gender in the provisions of financial and insurance products as well as all related financial products,
or to allow gender-based treatment, subject to conditions regarding the relevance and accuracy of the
data on which the differences are based and the publication of gender-related data. In other words, the
derogation in Article 5(2), essentially mitigated the impact of Article 5(1). As it was likely to hinder the
efficient implementation of the principle of gender equality in the context of insurance and financial
services and, de facto, defeat the very purpose of the Directive, it is not surprising that it soon became
the subject of litigation. In the Test-Achats case,181 the consumer association Test Achats and two private
individuals asked the Belgian Constitutional Court to annul the domestic provision implementing the
Goods and Services Directive. This resulted in the Belgian Constitutional Court asking the Court of Justice
to decide on the compatibility of Article 5(2) of Directive 2004/113 with Article 6(2) EU Treaty and the
principle of equal treatment between men and women. The CJEU declared it invalid with effect from
21 December 2012. As a result, in all new insurance contracts concluded after 21 December 2007,
the use of sex as a factor in the calculation of premiums and benefits may not result in differences in
individuals’ premiums and benefits. The decision raised a considerable academic debate: in Estonia the
decision was criticised for ‘unreasonably narrowing the scope for using different factors in risk pricing’
and in Germany182 it caused severe resentment among legal experts and practitioners and the call for a
stronger consideration of private autonomy and entrepreneurial freedom.183
There is no doubt that the Test Achats decision had an widespread impact184 in the sense that national
legislation has been amended to comply with the judgment and prohibit any differentiation in the use of
actuarial factors in insurance and financial services as well as the calculation of premiums or benefits
(Austria,185 Belgium,186 Bulgaria, Croatia, Cyprus,187 Czechia, Denmark, Finland,188 France,189
Germany,190 Ireland, Luxembourg,191 Malta, the Netherlands,192 Portugal,193 Romania,194 Slovakia,195

181 Judgment of 1 March 2011, Association Belge des Consommateurs Test-Achats ASBL v Conseil des Ministres, C-236/09,
ECLI:EU:C:2011:100; see European Commission, Guidelines on the application of Council Directive 2004/113/EC to
insurance, in the light of the judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats)
OJ C 11/1, 13.01.2012; see also European Commission, Report on the application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods and
services COM(2015) 190 final.
182 Indeed Germany exhibits a clear case of levelling down, having increased insurance rates for both sexes after 21 December
2012 to the disadvantage of both men and women.
183 See Heese, M. (2012), ‘Offene Preisdiskriminierung und zivilrechtliches Benachteiligungsverbot’ Neue Juristische
Wochenschrift 9/2012, 572-577.
184 However, note that the text of Article 5 in the Directive remains unaltered without even a footnote to report that the
second paragraph is no longer in force.
185 Austria, BGBl 34/2015.
186 In compliance with the Test-Achats decision, Constitutional Court, Judgment no. 116/2011 of 30 June 2011 annulled Article
10(1) of the Gender Act of 10 May 2007, which permitted the use of gender-segregated actuarial factors for the calculation
of premiums and benefits in life insurance without any time limit.
187 Cyprus, Law 18(I)/2008, Article 7(2).
188 In Finland, as a result of the Directive and the Test-Achats decision, the legislation on compensation for work-related
accidents was amended and the lump sum compensation that used sex as an actuarial factor was removed.
189 An Administrative order adopted on 18 December 2012 states that gender differentiations can only apply to insurance
contracts concluded before 20 December 2012 or those which are tacitly renewed; France, Order of 18 December 2012 on
equality between men and women in insurances.
190 Germany, Amendment of Section 20 of the General Equal Treatment Act by the SEPA-accompanying Act of 8 April 2013,
Official Journal (Bundesgesetzblatt BGBl), part I, p. 610.
191 Luxembourg, Law of 12 April 2015. Luxembourg was the final Member State to adopt the ruling by the CJEU, although the
implementation process started in 2012.
192 Netherlands, Equal Treatment Order, Article 1(h).
193 Portugal, Law No. 9/2015, of 11 February 2015.
194 Romania, Law No. 128/2013, which also requires that all insurance companies draft and apply internal norms and
procedures regarding the collection, processing, publishing and updating of statistical and actuarial data used for the
calculation of premiums and/or benefits (Article 4).
195 Slovakia, Act No. 32/2013 and Act No. 39/2015.

58

The Goods and Services Directive in the Member States

Spain,196 UK197). In some cases, such as Norway, the derogation in Article 5(2) had not been used, and
therefore domestic legislation was deemed already compliant with the principle of gender equality and
no changes were regarded necessary.198 However, some exceptions remain. The 2015 Commission report
notes that questions have been raised regarding the extent to which some national legislation complies
with the ruling, on which basis infringement proceedings for non-conformity could commence.199
In Hungary for example, according to the expert, despite the national legislation having been amended
to comply with Test Achats,200 it still contravenes the very aim of the decision in two respects. First, the
group of life, accident and sickness insurances, as a general exemption, do not fall under the unisex rule;
and secondly, further derogations are allowed from the unisex rule if they are regulated by the separate
Act on the Business of Insurance.201
At the beginning of 2012, the European Commission, published some guidelines with a view to helping
Member States with the implementation of the judgment.202 It is still possible to use gender as a risk
assessment factor for calculating premiums and benefits, as long as it does not lead to discrimination at
the individual level. This is, for example, the case in Ireland, where insurance providers may continue to
collect, store and use gender-related information that is bona fide intended for the purpose of reserving
and internal pricing, reinsurance pricing, marketing and advertising, and life and health underwriting. This
would be the case of gender-specific insurance products within contracts for breast cancer or prostate
cancer, which primarily concern females or males.
These guidelines are non-binding and ‘without prejudice of any interpretation the Court of Justice
may give to Article 5 in the future.’ Some country experts explicitly refer to the positive impact of the
guidelines (Belgium, Bulgaria, France, Denmark, Norway,203 Spain), while others do not (Austria,
Finland, Germany).
Quite apart from the fact that the Directive expressly prohibited the use of gender as a factor in the
calculation of benefits, in some countries, some level of gender discrimination remains in access to
financial services, such as mortgages and loans. The German expert reports the case of a woman
who claimed that she had been discriminated against by SCHUFA, an organisation that provides credit
information about private individuals on the basis of scoring. She argued that her score did not correspond
to her actual creditworthiness and that the criteria used by the defendant put her at a disadvantage as
a woman. The Higher Regional Court of Munich rejected her claim, because she could not prove that the
criterion of sex/gender as a criterion of scoring creditworthiness, was used to her disadvantage.204
Also in Germany, the State Minister for Homeland, Local Affairs, Construction and Equality of North
Rhine-Westphalia suggested that women are often systematically disadvantaged by systems of granting
loans.205 They often have to pay higher interest rates, offer more collateral or would not get a loan in
196 Spain, Law on the Management and Supervision of Private Insurance, approved by Royal Legislative Decree 6/2004, of
29 October 2004.
197 UK, Equality Act 2010 (Amendment) Regulations 2012 states that the use of sex/gender as actuarial factors in relation
to insurance or financial services other than occupational pension schemes is no longer permitted in respect of contracts
concluded after 21 December 2012.
198 In any case, the CJEU case law is not directly applicable to Norway, Iceland, and Lichtenstein, as these are members of the
European Free Trade Association (EFTA). A procedure for the adaptation of Annex XVIII of the EEA Agreement to the TestAchats ruling was initiated on 30 January 2014 in order to ensure the coherence of legislation.
199 European Commission (2015), COM (2015) 190 final, p. 9.
200 Hungary, Act CXXV of 2003 on Equal Treatment and the Promotion of the Equality of Opportunities, 28 December 2003,
30/A, amendment of 2012.
201 Hungary, Act LXXXVIII of 2014 on the Business of Insurance, 22 December 2014.
202 European Commission, ‘Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats)’ OJ C 11/1, 13.01.2012; see also
European Commission (2015), COM (2015) 190 final; see also Reich, N. (2011) ‘Non-Discrimination and the Many Faces of
Private Law in the Union – Some Thoughts after the Test-Achats Judgment’, European Journal of Risk Regulation, pp. 283-290.
203 See Prop 87 L (2013-2014) Section 5.
204 Higher Regional Court of Munich, judgment of 12 March 2014, 15 U 2395/13.
205 See https://www.presseportal.de/pm/30621/4604677.
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the first place – even though they should have the same credit rating as men. Without offering further
information on their sources, the minister explained that ‘[t]he systems are mostly non-transparent and
partly function in such a way that points are awarded according to gender, age or place of residence’.
In the Netherlands, although there is no clear evidence that women are discriminated against in the
context of financial services, the national expert reports that fewer women receive business loans than
men. A Spanish study shows that financial entities use different criteria when assessing credit requests
from men and women, especially when the credit is requested for commercial purposes. For women,
the involvement and support of the entities in a first contact depends on third parties (viability plan or
guarantor) and not on what they themselves can contribute. Women are generally required to provide
more information about their personal situation and family support network. Men were not asked whether
other people would be involved in personal or mortgage credit, were less likely to be questioned about
possible associates in relation to business credits and they were not asked about their working life or
their marital status.206
Discrimination in goods and services can also occur against men. In Croatia, for example, a complaint
was issued against a bank that granted loans on more beneficial terms to women entrepreneurs only.
In this case, the Ombudsperson established that there was no discrimination because the bank was
implementing a Government strategy aimed at boosting women entrepreneurship.207
In Croatia, the national expert reported that discriminatory treatment in relation to the granting of
loans to pregnant women, or to persons (of both sexes) who take maternity and parental leave were
more frequent before 2015. Some banks have unjustifiably categorised clients on maternity and parental
leave as an excessive risk and have assessed their lending capacity according to their income during
parental leave,208 which is lower than their usual salary. The situation of pregnant women asking for
loans was analysed in a study conducted by the Ombudsperson for Gender Equality in 2013,209 and
following recommendations issued by the Ombudsperson, many banks changed their practices for risk
assessment. However, there were reports throughout 2015 that male clients on parental leave were
treated less favourably by the banks, or were not recognised by insurance companies as eligible for
certain compensation in life insurance policies for newborn children, with the explanation that such
compensation is only for mothers who hold such policies.210 The only complaint to the Ombudsperson for
Gender Equality in the field of financial services during 2020 concerned a male holder of a life insurance
policy concluded before the date of the Croatian accession to the EU, who was denied the compensation
for a newborn child, which was granted to mothers only.211 The Ombudsperson for Gender Equality found
no violation of the gender equality principle, because the contract was concluded in 2008 (new contracts
do not differentiate between mothers and fathers), and the compensation was not part of an insured risk,
but an additional benefit.
By contrast, access to financial services has not been identified as a problem in other countries (Ireland,
Malta, Norway). In Estonia, the national expert reports that there is no case law, however, several
stories have been shared on social media.

2.3.6 Occupational and private pensions
The regulation of pensions is an important instrument to ensure the full application of the principle of
gender equality. Broadly, pensions can be occupational or private. An occupational pension is a pension
set up by employers to provide retirement income for their workers and it is part of the social security
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De la Cruz Ayuso, C. (2015), Finances and gender inequalities, SETEM Hego Haizea.
Ombudsperson for Gender Equality, PRS-18-01/17-05. See also the discussion in Section 2.4.5 (Positive action).
This is a case of indirect discrimination; see discussion in Section 2.5.1 (Direct and indirect discrimination).
Ombudsperson for Gender Equality (2014).
Ombudsperson for Gender Equality (2016) Annual Report for 2015.
See case PRS-03-02/20-53, Ombudsperson for Gender Equality (2021), Annual Report for 2020, pp. 223-225.
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scheme. The EU has adopted legislation to prohibit discrimination on grounds of gender in occupational
pensions since the 1970s.212
Article 5(1) of the Goods and Services Directive extends the principle of gender equality to private pensions,
too; these are pensions that are not related to the statutory social security system, rather they are a
scheme chosen by an individual with a contract in place between the pension provider and the individual.
Recital 15 of the Directive states that it ‘should’213 apply only to insurance and pensions which are
private, voluntary and separate from the employment relationship.’ Statutory and occupational pensions
are traditionally dealt with under other legislative instruments, such as Council Directive 79/7/EEC214 and
Title II, Chapter 2 of the Recast Equal Treatment Directive.215
With that said, the 2015 Commission report216 states that despite the fact that the Test-Achats ruling
has no legal implications for occupational pensions, some Member States (Bulgaria, Cyprus, Czechia,
Denmark, Latvia and Sweden) have applied it to occupational pension schemes to prohibit the use of
gender in determining, for example, contribution rates, benefits and transfer values.217 However, this is not
always the case. In the Netherlands, sex is used as an actuarial factor in occupational pension schemes.
Article 12c(1) ETA states that the use of different actuarial factors related to sex is allowed in the case of
occupational pension schemes in which the amount of the pension is calculated on the basis of length of
service and final or average salary. The fact that women as a rule live longer than men may be taken into
account in the premium the employer has to pay. The premiums due by the employees themselves must
however be equal for men and women. There are, however, concrete plans for revising the Dutch pension
schemes. A proposed law that aims to abolish types of schemes other than the defined contribution
schemes as of 2026, has been drafted, but has not yet been submitted to Parliament. This might remove
discrimination on the basis of actuarial factors, at least for occupational pensions. In some countries, the
Test Achats decision has had a clear impact on private pensions (Czechia,218 Denmark,219 Luxembourg).
For example, in Bulgaria, the Social Insurance Code220 now guarantees that sex will not be used as an
actuarial factor in the calculation of pension benefits in the third pillar, the supplementary voluntary
social insurance scheme. In the same vein in Belgium, following the ruling, the Constitutional Court
annulled the law of 21 December 2007 concerning the use of gender-based actuarial factors in private
life insurance. As of 21 December 2012, unisex premiums and benefits are mandatory in life insurance
and in supplementary schemes covered by Directive 2004/113, e.g. private pensions schemes for the
self-employed.221 It is encouraging to see this progression in gender equality as the CJEU has expressly
held in two instances that the use of sex-based actuarial factors in occupational pension schemes is

212 See the social security directives: Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of
the principle of equal treatment for men and women in matters of social security, Council Directive 86/378/EEC of 24 July
1986 as amended by Directive 96/97/EC on the implementation of the principle of equal treatment for men and women
in occupational social security OJ [1997] L46/20; now repealed by Chapter 2 of the Recast Directive. These have been
complemented by some CJEU case law.
213 Emphasis added.
214 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal treatment for
men and women in matters of social security OJ [1979] L 6, pp. 24-25.
215 Directive 2006/54/EC of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment
of men and women in matters of employment and occupation (recast) OJ [2006] L 204/23 Chapter 2 (Equal treatment in
occupational social security schemes). Council Directive 86/378/EEC of 24 July 1986 as amended by Directive 96/97/EC
on the implementation of the principle of equal treatment for men and women in occupational social security OJ [1997]
L46/20. This has now been repealed and incorporated in the Recast Directive.
216 European Commission (2015), COM (2015) 190 final, p. 8.
217 Country reports of the legal experts indicate that many other Member States do not permit the use of sex-based actuarial
factors in occupational pension schemes. According to those reports, this is the case in Austria, Croatia, Estonia,
Hungary, Luxembourg, Malta, Poland, Slovakia and Slovenia.
218 Czechia, Act No. 99/2013.
219 Denmark, Statutory Act No. 1288 of 12 December 2012 on the ammendment of the Gender Equality Act. The ruling also led
to an amendment of the act on Equal Treatment between Men and Women in insurance, pension and similar matters.
220 Bulgaria, Social Insurance Code.
221 Belgium, Royal Decree, 14 November 2003 concerning life insurance activities, M.B./B.S., 15 November 2003.
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permitted.222 It follows thus, that the Test Achats decision has the potential to influence gender equality
in areas not otherwise covered by the Directive. In Poland, Article 6 of the Implementation Act prohibits
unequal treatment, inter alia, on the basis of gender, with regard to access to and conditions of use of
social security. No particular issues concerning equal access to occupational and private pensions on the
grounds of sex were the subject of doctrine and jurisprudence.
In some countries the experts report no particular evidence of the impact of Test Achats concerning
access to occupational and private pension schemes (Austria, Cyprus, Hungary, Italy). In Norway this
is the case because, as already mentioned, the exception in Article 5(2) of Directive 2004/113/EC had not
been used, thus the Test-Achats decision has not resulted in any changes to national legislation.
In Croatia, the Test-Achats ruling has not had a wider impact on financial services in the field of
occupational and private pensions. Article 8(1)(3) of the Anti-Discrimination Act does not differentiate
between statutory and occupational social security schemes and occupational social security schemes
are indeed rare. The legal possibility of establishing occupational pension schemes exists within the
framework of the Act on Voluntary Pension Funds. This act regulates both open-ended and closed
voluntary pension funds. Voluntary closed pension funds (part of the third or voluntary pension pillar)
are financed by employers, unions or associations of independent or occupational activities.223 The Act
specifically refers to the transposition of Recast Directive 2006/54 and Directive 2010/41 (Article 2).
Article 183 of the Act requires that the application of the statutes of the voluntary pension funds will not
directly or indirectly cause any differential treatment of men and women or allow inequalities in rights
from the voluntary pension insurance based on gender. In Spain, the Law on Effective Equality makes no
specific reference to either occupational or private pension schemes.

2.4 The Goods and Services Directive in the online environment
Today, thanks to technological developments, goods and services are no longer only accessed and
supplied in traditional ways but are increasingly offered online. This section focuses on areas that were
not originally contemplated by the Goods and Services Directive simply because in 2004 they were not
as prominent as today. In particular, these areas are the collaborative economy and artificial intelligence
(AI). They present new challenges that it is imperative to address because the online environment is now
part of today’s reality: it is increasingly present in our lives, in the organisation of society, and influences
how we work and interact with other human beings. Both the EU224 and Member States are increasingly
responding to these challenges, but so far, relatively little attention has been paid to gender equality and
non-discrimination. Thus, potentially, there are areas that can slip through the net, leaving individuals
without legal protection. This section explores whether the Directive could be an apt instrument to capture
sex discrimination arising when accessing and supplying goods and services in the online environment.

2.4.1 Platform economy
In a nutshell, the platform economy is a rapidly growing business model where goods and services are
shared for the mutual benefit of the service provider and the consumer: well-known examples, to name a
few, are Uber, Airbnb and Foodora. The goods and services in question may include vehicles, tools, food,
a ride from A to B, short-term home swaps or renting a room in someone’s private home, and health

222 Indeed, see earlier case law where the CJEU had expressly held that the use of sex-based actuarial factors in
occupational pension schemes is permitted: judgment of 22 December 1993 David Neath v Hugh Steeper Ltd, C-152/91
ECLI:EU:C:1993:949 and judgment of 28 September 1994, Coloroll Pension Trustees Ltd v James Richard Russel, Daniel
Mangham, Gerland Robert Parker, Robert Sharp, Joan Fuller, Judith Ann Broughton and Coloroll Group plc, C-200/91
ECLI:EU:C:1994:348.
223 Croatia, Act on Voluntary Pension Funds, NN Nos. 19/14 and 29/18.
224 See for example, the Communication from the Commission, A European agenda for the collaborative economy, COM(2016)
356 final.
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services.225 The potential of this model is enhanced by the use of digital platforms that, acting as a
broker,226 connect the provider and the parties and make it possible to share goods and services with a
vast network. This model (Figure 2) introduces ‘a change of paradigm’227 and differs from more traditional
models (Figure 1) as it involves three key actors: (i) the service provider, (ii) the consumer and (iii) the
intermediary that connects the provider with the consumer (the platform). This new business model is
here to stay and, although it has the potential to bring new and exciting opportunities, at the same time
it also presents risks.
Whilst these risks are increasingly being discussed, the impact that this new business model could have
on gender equality, to date remain overlooked.228 This opens up exciting possibilities, but at the same time
can create challenges for all those involved: providers and users alike can all find themselves in a position
of vulnerability. For example, the Danish expert notes that platform work primarily focuses on unskilled
labour and platform workers are considered to be self-employed, a group arguably already in a position
of vulnerability.229 Such considerations are likely to apply to other countries. The triangular relationship
between the platform, service provider and end-user can be difficult to categorise in the existing legal
framework.230
(Figure 2)

(Figure 1)

(Source: European Parliamentary Research Service, 2017, p. 26)
For the purpose of this section of the report, thus, the question is when and to what extent those supplying
and accessing goods and services within the context of this new model can be included in the scope of
the Directive?231 Understanding the type of relationship between providers and users is key because this
will determine the legal rules to be adopted. Depending on whether there is an employment relationship,
such as for example the case of Uber drivers in the UK,232 a self-employment one, or one where there is
a service provider,233 different legal provisions will apply. If it is a service relationship, then the Goods and

225
226
227
228
229

230
231
232
233

The list is not exhaustive.
Jourdain, L. J. Leclerc, M. Millerand, A. (2016) Économie collaborative & Droit, Limoges.
Werner, H. ‘Sharing Economy: Opportunities and Threats’, unpublished paper.
Caracciolo di Torella, E. and McLellan, B. (2018) Gender Equality and the Collaborative Economy, European network of legal
experts in gender equality and non-discrimination.
However, note that the phenomenon of platform work is still very marginal in Denmark. According to a study conducted
in 2017 and repeated in 2019, only 1 % of the working-age population in Denmark have earned an income at least once
during the past 12 months through platform work, see Ilsøe A. and Larsen, T. (2021) ‘Platformsøkonomiens udvikling i
Danmark: stabilitet og forskelle’, 1 Samfundsoekonomen 45-53.
See European Parliamentary Research Service (2017) European Implementation Assessment study on the Gender Equal Access
to Goods and Services Directive 2004/113/EC, p. 29.
Caracciolo di Torella, E. and McLellan, B. (2018) Gender Equality and the Collaborative Economy.
Uber BV v Aslam and others [2021] UKSC 5.
See Kullmann, M. (2018) ‘Platform Work, Algorithmic Decision-Making, and EU Gender Equality Law’ 34 (1) International
Journal of Comparative Labour Law and Industrial Relations, 1 – 21, Gurumurthy, A. Chami, N., Alemany, C. (2019) ‘Gender
Equality in the Digital Economy: Emerging Issues’, Feminist Digital Justice. Vyas, N. (2021) ‘Gender inequality-now available
on digital platform: an interplay between gender equality and the gig economy in the European Union’, 12 European
Labour Law Journal, 37-51.
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Services Directive applies and could address forms of gender discrimination (including harassment and
sexual harassment).
The situation is not immediately straightforward: at the time of writing, although principles and regulation
at EU level are fast emerging,234 there are still gaps to address. In the main, at domestic level, there is
no specific legislation that directly targets platforms (Austria, Bulgaria, Croatia, Cyprus, Greece,235
Italy, Lithuania, Malta, Spain). Generally speaking, existing legal frameworks are used (e.g. Greece,
the Netherlands, Norway) depending on whether the working relationship at stake can be framed as an
employment relationship, such as is the case for Uber drivers in the UK,236 a self-employment one or one
where there is a service provider.237 Countries therefore use existing provisions and ‘fit’ the regulation of
digital platforms within the existing legal framework. This is the case in Germany, where digital platforms
are regulated by several and very different statutes and other regulations such as administrative law on
business activities, in commercial and business, telecommunication and telemedia law. In Estonia, digital
platforms are seen as having an intermediary role in connecting the supplier and the user of services
or goods, and the Law of Obligations Act applies. In Poland, a specific legal act regulates the legal
framework for the provision of information society services, such as Airbnb or Uber.238
By contrast, some countries have started introducing specific provisions to regulate digital platforms.
However, if and when digital platforms are specifically addressed by domestic legislation, this is not
with a focus on gender equality (Czechia, Italy, Luxembourg239). For example, although in Latvia the
Law on Carriage by Road240 was amended in 2017 to include the regulation of passenger transportation
services provided by digital platforms, the aim of these amendments was not focused on gender equality
but rather on establishing a fair competition between licensed taxi service providers and private transport
service providers operating via digital platforms.
In any case, there is growing awareness that the platform economy needs to be regulated. The Greek
expert reports that,241 according to journalistic sources,242 a new bill on labour law aimed at expressly
regulating platforms will soon be available for public consultation. The bill proposes to regulate
employment in platforms in two forms: under a dependant employment contract or under a contract
of independent services to be defined according to criteria set by the law. This will provide that those
connected to the platform will have the right to establish trade unions, to negotiate and sign collective
234 European Commission (2019), A Europe Fit for the Digital Age; European Commission Communication, A European Agenda
for the Collaborative Economy COM(2016) 356 final. On the evolving definition of worker see for example the recently
adopted Directive 2019/1152 on transparent and predictable working conditions OJ [2019] L 186/105. Recital 8 states that
‘domestic workers, on-demand workers, intermittent workers, voucher based-workers, platform workers, trainees and
apprentices’ come under the definition of workers, provided that they fullfil the criteria set in the CJEU case law.
235 After the cut-off date of thie report, platform work was regulated for the first time in Greece by Articles 68-72 Act 4808/2021,
OJ A 101/19-06-2021.
236 Uber BV v Aslam and others [2021] UKSC 5.
237 See Caracciolo di Torella, E. and McLellan, B. (2018) Gender Equality and the Collaborative Economy.
238 Act of 18 July 2002 on the provision of electronic services, Consolidated text of 2020, item 344.
239 Note that Uber does not operate in Luxembourg.
240 Autopārvadātāju likums, Official Gazette No.138, 12 September 1995.
241 After the cut-off date of this report, digital platform work was regulated for the first time in Greece by Articles 68-72
Act 4808/2021, OJ A 101/19-06-2021. There is a rebuttable presumption in favour of independent work if the service
provider is entitled to (cumulatively): (i) use subcontractors or substitutes for the provision of his/her services; (ii) choose
among the various works proposed by the platform or to unilaterally fix the maximum number of the works to be
performed; (iii) to provide his/her independent services to third persons, including the platform’s competitors; (iv)
define himself/herself when his/her services will be provided within given time limits, adapting the time of work to his/
her individual needs and not according to the interests of the platform. The use of a negative presumption in favour of
independent work (instead of a positive presumption in favour of dependent work) has been strongly criticised in theory
as being in the interests of the digital platforms: by adapting written work contracts to the above four conditions, the
latter will be able to escape the control of monitoring bodies (Kaisari, A. ‘Courier and Delivery: Topical issues of a profession
which emerged during the pandemic’, Επιθεώρηση Εργατικού Δικαίου (Labour Law Review) 2021, pp. 1079-1124). Those
connected to the platform will have the right to establish trade unions, to negotiate and sign collective agreements (Article
70 Act 4808/2021). Health and safety regulations for dependent work apply to natural persons connected to the platform
by contracts of independent services or contrats d’ouvrage (Article 71 Act 4808/2021). The platform is obliged to provide to
those connected to it information on their rights in written or digital form (Article 72 Act 4808/2021).
242 https://www.naftemporiki.gr/finance/story/1714614/to-neo-ergasiako-nomosxedio-mesa-apo-17-erotiseis-kai-apantiseis.
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agreements and to strike. In Belgium, there is currently a legislative proposal aimed at clarifying the
nature of the employment relationship within the platform economy.243
The fact that digital platforms can raise problematic situations is reflected in some of the cases that are
referred to national tribunals/courts. For instance, in Norway the platform workers of Foodora went on
strike after the parties failed to reach an agreement on a collective agreement.244 Foodora couriers in
Norway are hired on marginal part-time contracts (10 hours per week). As employees, they have the right
to negotiate collectively and to strike. However, as marginal part-timers in the private service industry,
they are considered a difficult group to organise. The action resulting in a new collective agreement was
therefore considered a great victory for the workers and the trade unions. In Spain, case law regarding
platforms mainly concerns the employment relationship between the ownership of the platform and
those working; the Supreme Court has recently established that those working for platforms such as
Glovo or Amazon are ‘false self-employed workers’.245
It is important to mention the CJEU decision in Asociación Profesional Elite Taxi,246 in relation to Uber
drivers. Uber had argued that its smartphone app constituted only a technical platform and should be
regulated as an ‘information society service’ subject to EU law. However, the Court ruled against Uber
and found that it was providing a ‘service in the field of transport’ making the company subject to the
potentially more stringent regulations of individual EU Member States. Specifically, it followed the opinion
of the Advocate General that:
‘Uber’s activity must be viewed as a whole encompassing both the service of connecting
passengers and drivers with one another by means of the smartphone application and the supply
of transport itself, which constitutes, from an economic perspective, the main component. This
activity cannot therefore be split into two, for the purpose of classifying a part of the service as an
information society service. Consequently, the service must be classified as a “service in the field
of transport”’.247
The decision has had an impact on some Member States in terms of how platforms are viewed and
regulated (e.g. France, Latvia, the Netherlands, Poland, Slovakia). In Iceland, it led to a process
to review the law and regulations on taxi driving; this was initiated by an EFTA Surveillance Authority’s
initiative concerning the taxi-driver market and potential obstacles of entering it.248 In Austria, the CJEU
ruling has been cited in Supreme Court cases, but under aspects of competition law, rather than antidiscrimination law.249 In Greece, although the decision has been the subject of academic discussion,250
to date it does not seem to have had any impact on how platforms are viewed and regulated.251 In
Poland,252 it triggered the amendment of the Road Transport Act, which now includes a definition of
brokerage in the transport of passengers, referring to the operation of entities whose activities in this

243 Belgium, Proposition de loi modifiant la loi-programme (I) du 27 décembre 2006, permettant de clarifier la nature de la

relation de travail dans l’économie de plateformes, Chambre des représentants, 20 avril 21, Doc 1931/001.
244 See Solbrækkearticle, J. and Nybakk Vang, H. (2019) ‘Tariffavtale for distribusjon og budtjenester i FOODORA 2019–2020’,
Hjort, 26 September 20-19, available at: https://www.hjort.no/er-alle-europas-foodora-syklister-arbeidstakere/.
245 For example see judgment of 24 January 2018, ECLI:ES:TS:2018:588, and judgment of 25 September 2020,
ECLI:ES:TS:2020:2924.
246 Judgment of 20 December 2017, Asociación Profesional Elite Taxi, C-434/15, ECLI:EU:C:2017:981; see Hatzopoulos, V. (2019),
‘After Uber Spain: The EU’s approach on the sharing economy in need of review?’ European Law Review.
247 AG Szpunar ECLI:EU:C:2017:364, p. 71.
248 ESA letter to Icelandic authorities, 12 January 2017.
249 4 Ob 206/19a, 4 Ob 162/18d.
250 Takis, A. (2018), Comments on CJEU 20 December 2017, C-434/15, Asociación Profesional Elite Taxi v Uber Systems Spain SL,
Armenopoulos, 1/2018 and Papadopoulos, A.-S. (2019), ‘The Model of Shared Economy and its legal extensions’, University
of Macedonia and Democritus University of Thrace.
251 After the cut-off date of the report, platform work was regulated for the first time in Greece by Articles 68-72
Act 4808/2021, OJ A 101/19-06-2021.
252 See the judgments of the provincial administrative courts: in Bialystok, of 25 June 2020 II SA/Bk 151/20; in Gdańsk, of
17 October 2019, ref. III SA/Gd 501/19 and Białystok, of 12 December 2019, ref. II SA/Bk 716/19.

65

DIRECTIVE 2004/113/EC ON GENDER EQUALITY IN GOODS AND SERVICES

area had not been regulated by law before.253 In Czechia, the Constitutional Court stated that Uber
drivers must have a taxi driver licence.254 In Bulgaria,255 the Supreme Administrative Court confirmed the
decision of the Commission for Protection of Competition, qualifying the services of Uber as transport
services, equivalent to taxi services.
In some countries the decision did not have an impact: this is due to the fact that either Uber is not
operating in all countries (e.g. Malta, Luxembourg, Hungary, Iceland, Germany256) or legislation was
already in place (Portugal257). In Denmark, the CJEU decision further confirmed what was already in
the national legislation, namely the categorisation of Uber as a transport service. In other countries, the
relationship between Uber and those working for it has been framed as an employment relationship.
It should be emphasised that the legal regulation of the operation of Uber-type platforms does not (yet)
translate into a systemic legal approach to the entire issue of the platform economy, in particular when it
comes to gender equality. Despite the fact that regulation consistent with European law and the case law
of the Court of Justice is emerging, it has not (yet) routinely addressed issues related to gender.
Indeed as many cases are not concerned with gender equality, it therefore remains difficult to understand
the extent of the problem of the application of gender equality to the platform economy (Austria,
Belgium, Croatia, Cyprus, Denmark, Germany, Greece, Italy, Lithuania, Luxembourg, Malta, the
Netherlands, Poland, Romania, Spain). In Germany none of the – no more than 50 in total – court
cases in the context of discrimination in access and supply of goods and services, concern sex/gender
discrimination in digital platforms.
Nevertheless, the platform economy can raise concerns specifically associated with gender equality. In
the example of Uber, by treating drivers as contractors rather than employees, rules on basic employment
protection such as overtime, the minimum wage, and family-related leave, can be avoided. Whilst this
may be part of the perceived ‘flexibility’ that being an Uber driver offers,258 it is easy to see that those with
caring responsibilities (mainly women) may be affected by the lack of certain guarantees. Indeed, women
may be attracted to this type of work because it could enable them to work from home259 and/or around
their caring and family responsibilities; however, quite apart from the general lack of control over certain
aspects of the work (for example the timing of the work required), they will be unable to benefit from
basic employment rights and protection such as the right to care-related leave if Uber is not considered
to be their employer.260 A recent study exploring the impact of these new business models on work-life
balance concludes that although they may seem to offer opportunities, these opportunities need to be
weighed against poor conditions and lack of security, as well as the possibility of harassment and sexual
harassment.261
There are, potentially, also indirect detrimental gendered effects on the wider population.262 For example,
the massive rise in renting rooms to tourists via sharing platforms (such as Airbnb) has considerably
253
254
255
256
257

258
259
260
261
262

Poland, Act of May 16, 2019 Amending the Road Transport Act and Certain Other Acts (JoL, item 1180, as amended).
Constitutional Court judgment No. III ÚS 1889/20.
Decision No. 15283 from 12.11.2019 on adm. case No. 6790/ 2019.
In several German states, the market concept of Uber has been prohibited due to unsolved issues in relation to the working
conditions of the drivers, general safety and insurance problems for the customers.
The category of taxi drivers that perform their activity through Uber or a similar digital platform is regulated by Law No.
45/2018, of 10 August 2018. This has instituted an intermediary entity between the drivers and the platform (the platform
operator). The drivers work under either a civil or an employment contract, depending upon the ‘subordination’ element.
However, the expert notes that this legislation was not inspired by the CJEU decision in the Elite Taxi case.
Renan Barzilay, A., Ben-David, A. (2017), ‘Platform Inequality: Gender in the Gig-Economy’, 47 Seton Hall Law Review, 393-431.
Berg. J. (2016) ‘Income security in the On-Demand Economy: Findings and Policy Lessons from a Survey of Crowdworkers’,
Comparative Labour Law & Policy Journal, 37:3.
Renan Barzilay, A., Ben-David, A. (2017), ‘Platform Inequality: Gender in the Gig-Economy’, 47 Seton Hall Law Review, 393-431.
Barrio, A., Zekić N. (2017) ‘Connecting Crowd-Work with Work-Life Balance: Mission Impossible?’ in Work-life balance in the
modern workplace, De Groofs, S. (ed.), Kluwer Law International, pp. 9-25.
European Parliament (2017), Gender Equal Access to Goods and Services Directive 2004/113/EC, study compiled for the
European Parliamentary Research Service, January 2017.

66

The Goods and Services Directive in the Member States

curbed the availability of housing space in several cities, in particular Barcelona,263 London264 and Berlin,265
resulting in a reduced availability of low-cost housing which is particularly important for vulnerable
people such as single-parent families, which are mostly led by women. Furthermore, this could also
potentially affect a more traditional industry, i.e. the hotel industry where many women are employed
as chambermaids and waitresses. Thus, as the business model of the collaborative economy grows and
becomes more established, it is imperative to address its impact on gender equality.
In some countries the regulation of the platform economy, particularly in relation to Uber, has been the
subject of academic discussion (Bulgaria, Norway266). However, discussion on the impact that platform
work can have on gender equality is only now emerging, as is the application of Directive 2004/113 in
this field (Belgium, Denmark, Finland, Germany). In 2020, the Nordic competition authorities published
a common paper on their views on digital platforms, but the paper concentrated on competition, rather
than gender equality.267
Although it is encouraging that some national legislation is applied to this business model, it can be argued
that it remains a ‘grey area’ and it is clearly important to develop specific principles for the protection of
gender equality, in the interests of legal clarity and consistency and for the benefit of those who provide
them. This further underlines the importance of identifying the relationship between the platform and
platform workers. If it is a service relationship, rather than an employment relationship, the Goods and
Services Directive will apply and could address forms of gender discrimination, including harassment
and sexual harassment. To date, legislation regulating access to and supply of goods and services in the
platform economy is in its infancy, at both EU268 and domestic levels. Therefore, although it is not unusual
that discussions concerning the status of the workers, whether they are employed (UK),269 self-employed
or service providers (e.g. Belgium, Poland) or in relation to taxation (Belgium) are emerging, in the main
there is little discussion – and regulation – related to the platform economy and gender equality. Indeed,
most Member States do not specifically contemplate the interaction of gender equality and platforms
(Croatia, Italy, Malta, the Netherlands, Norway, Poland,270 Romania, Slovakia, Spain).
Furthermore, in some Member States, no specific gender equality problem in connection with the sharing
platforms have arisen, or have been reported (e.g. Croatia, Italy, Poland).
There are some exceptions to this.

263 The Barcelona municipality intends to impose penalties of EUR 600 000 on Airbnb and Homeaway for placing flats
without licence and without paying the associated fees, after a first penalty of EUR 30 000 imposed in December 2015
proved fruitless; see http://www.handelsblatt.com/unternehmen/dienstleister/airbnb-und-homeaway-barcelonaplant-hohe-strafen-fuer-wohnungsvermittlungsportale/14892790.html. This measure was justified on the basis that
‘houses and flats got unaffordable for most local people’ and ‘the fundamental right to accommodation is violated’, see
http://ccaa.elpais.com/ccaa/2016/11/24/catalunya/1479976225_934881.html http://www.lavanguardia.com/local/
barcelona/20161124/412132887490/barcelona-multa-airbnb-homeway-pisos-sin-licencia.html.
264 The London municipality made an agreement with Airbnb to limit the renting of flats to a maximum of 90 days per year,
https://www.theguardian.com/technology/2016/dec/03/airbnb-regulation-london-amsterdam-housing.
265 In Berlin rents rose by 56 % between 2009 and 2014, and in an attempt to keep housing affordable for local people, the
municipality passed a law which limits owners to renting rooms, but not entire flats or houses, via platforms like Airbnb,
Wimdu and 9Flats; offenders can face fines of up to EUR 100 000; see http://www.spiegel.de/reise/aktuell/berlin-klagegegen-ferienwohnungsverbot-abgeschmettert-a-1096411.html of 8 June 2016.
266 Hotvedt, J. (2016), Arbeidsgiveransvar i formidlingsøkonomien.Tilfellet Uber (Employment responsibility in platform
economy, Case Uber) 8 Lov og Rett.
267 Nordic competition authorities (2020) ‘Digital platforms and the potential changes to competition law at the European
level’, joint memorandum, September 2020, https://konkurransetilsynet.no/wp-content/uploads/2020/09/Nordic-report2020-memorandum-on-digital-platforms.pdf.
268 Gerards, J. and Xenidis, R. (2020), Algorithmic Discrimination in Europe: Challenges and Opportunities for EU Gender
Equality and Non-Discrimination Law, European network of legal experts in gender equality and non-discrimination.
269 In Uber BV v Aslam and others [2021] UKSC 5, the Supreme Court upheld the decision of the Employment Tribunal in finding
that (i) Uber contracts as a principal with its passengers and (ii) that Uber drivers are to be classed as ‘workers’ and thus
entitled to national minimum wage, holiday pay, pensions and other workers’ rights. These will include rights under the
employment provisions of the Equality Act 2010.
270 Poland, Act of 18 July 2002, Consolidated text JoL of 2020, item 344, on the provision of electronic services.
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For example, the Hungarian expert has reported cases where the use of platform economy has
created issues of gender equality – whether or not they may be considered a technical violation of the
directive. In one case, the economic impact of COVID-19 has forced more women to become ‘models’
via interactive webcam platforms.271 In another case an escort site, Puncs.hu, aimed at promoting ‘sugar
relationships’, a form of quasi prostitution that exploits young women, was launched by using EU funds
(the joint European resources for micro to medium enterprises – JEREMIE – programme); the European
Anti-Fraud Office (OLAF) also investigated the case.272
In Spain, a report by one of the two main trade unions has highlighted the fact that female drivers
working for platforms are often subjected to sexual harassment.273 Arguably, the Goods and Services
Directive has the potential to apply in this context. It is important, first of all to determine the exact
relationship between the platform and those who provide the services. If it is an employment relationship,
as is the case for Uber drivers in the UK, then employment legislation will apply. However, if it is not the
case, the platform will be a service provider and thus the Goods and Services Directive will apply.

2.4.2 Artificial intelligence and algorithms
A further and connected issue is that of artificial intelligence (AI) and the use of algorithms. Artificial
intelligence has been defined as a set of technologies trying to ‘make computers do the same things that
[human] minds can do’274 or ‘the science of making machines smart’.275
Artificial intelligence is an exciting development, which has certainly improved many processes. In a
nutshell, the purpose of AI is to make machines able to work and think as humans but at the same time
being faster, better and more reliable. Simply put, AI works by giving information to provide instructions
to a machine. This information is in the form of algorithms, which are an essential component of AI.
Essentially they are a methodology: ‘a set of steps’276 created by the programmers. The algorithms
perform the repetitive task instead of a human.
Algorithms can be used in a variety of contexts. For example, they are used in dating sites277 to match
individuals; here an algorithm rather than a human can quickly compare different profiles and find affinities/
similarities. They can be used in many areas ranging from targeting offers of goods and services to certain
groups, insurance (Belgium, Poland, UK), health authorities (Belgium)278 employment organisations to
help assess employability (Austria, Croatia) and crime prevention (Poland) to name a few.
It is undeniable that while AI and algorithms can provide better, more equal access to goods and
services and can open up opportunities for everyone, at the same time, they can also close down these

271 Barna, E., Katona, N. (2021), ‘The Hungarian sexcam industry: Digital technology, platform capitalism and the normalisation
of sex trade’, Replika, no. 117–118, pp. 93-125.
272 Szabó, A. (2018) ‘The EU Anti-Fraud Office investigated irregularities reported by Direkt36’, Direkt36.hu.
273 Comisiones Obreras (Workers’ Commissions) (2021) Male and female deliverers of digital platforms. Work conditions, needs,
claims and perspectives, Section 2.5.2 (‘Harassment, sexual harassment and instruction to discriminate’).
274 Boden, M. (2018) Artificial Intelligence: a Very short Introduction (Oxford University Press).
275 Zuider veen Borgegesius, F. (2018), ‘Discrimination, Artificial Intelligence and algorithmic Decision-Making’ Council of Europe.
276 Allen, R. Regulating – AI the Way forward, available at Ai Law www.ai-lawhub.com.
277 For example, in Norway the dating app OKCupid revealed that black women were more likely to receive substantially
worse ratings than other groups of users. This example is one among many that illustrate how algorithmic profiling poses
increased risks of intersectional discrimination; on intersectional discrimination see the discussion further in Section 2.5.3
(‘The intersectional dimension of discrimination’).
278 In Belgium, following the COVID-19 crisis, some hospitals have used the Microsoft healthcare bot to sort patients. A
chatbot is used to ask questions about symptoms such as shortness of breath and fever and possible contact with
suspected infected people, as a result of which it may recommend a visit to a doctor or a period of quarantine. At the end
of the question round, the bot asks the user’s age, gender and postal code so as to prepare the hospitals for possible influx.
It is unclear whether this could lead to gender discrimination. Rousseau, S. (2020) ‘Healthbot help ziekenhuizen triërin’,
De Tijd, 2 June 2020.
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opportunities.279 They can create issues of fairness, as well as being (becoming and entrenching) a source
of discrimination.280 Specifically, algorithms can create situations where:
–
–

–
–

discrimination can occur because systems are set up with a biased data input, leading to a biased
output;
whether or not a biased data set was inputted, AI can ‘learn’ new biases throughout the process.
In turn, this can lead to stereotypes of certain individuals by reference to protected characteristics.
Essentially, because of what they do (to cover correlations) algorithms can be discriminatory, even if
they are instructed not to do so. Because they are automated, they can quickly reproduce patterns
of discrimination.
access to the system can be discriminatory;
human interaction can lead to discrimination.281

The Italian expert notes that the exception under Article 3 of the Directive, which excludes education and
the content of media and advertising from the principle of gender equality,282 is likely to contribute to
the problem of algorithmic discrimination. Indeed, the exception related to education can perpetuate the
exclusion of women from the STEM subjects, thus limiting the number of women in IT jobs. In turn, this
perpetuates the creation of algorithms that are predominantly created by men, and thus are potentially
biased. Equally, the exclusion of the principle of gender equality from media and advertising, an area
where algorithms have strong biases in relation to gender, can entrench sexist stereotypes.
An example of a how algorithms can replicate the existing human bias and stereotypes in the labour
market has been provided by the Croatian expert. To assist jobseekers, the Croatian Employment Service
has developed an online application,283 which calculates the probability of finding employment within the
next 12 months, based on the user’s replies to a set of questions with given parameters. The parameters
include the county of residence, age, sex, age of the youngest child,284 applicability of special measures
(i.e. persons with disabilities), work experience, level of education, field of education, unemployment
history, reason for ending the previous job (e.g. dismissal, expiration of a fixed-term contract, etc.) and
previous occupation. The application is used only for orientation purposes, and although in theory it
should not affect the person’s position on the labour market or access to employment services, in practice,
it clearly shows that, when all other parameters are the same, except sex, the probability of finding a job
is higher for male jobseekers than female jobseekers. For example, when all other parameters are the
same, the age-of-child parameter, especially when the input is ‘0 – 2’ years of age, is presented in the
online application as a highly aggravating factor affecting the employability of women, whereas for men,
it is neither displayed nor taken into account. Other countries have raised concerns in relation to the fact
that the data entered into the algorithms can be based on biases, including those related to gender, and
thus can reinforce existing forms of discrimination (Austria, Italy, Malta, Norway).

279 For example, a recent Norwegian report from Kilden Gender Research (2020), ‘Kunstig intelligens og likestilling, en
kartlegging av norsk forskning’ higlights that AI can ‘help the municipalities to become even better at equal treatment than
they are today’. The same report also states that ‘technology can too result in more unreasonable discrimination’.
280 A body of research has recently began to emerge, see inter alia, Xenidis, R. (2020) ‘Tuning EU equality law to algorithmic
discrimination: Three pathways to resilience’ 27(6) Maastricht Journal of European and Comparative Law 736–758; Xenidis
R. and Senden, L. (2019) ‘EU Non-discrimination Law in the Era of Artificial Intelligence: Mapping the Challenges of
Algorithmic Discrimination’, in Bernitz, U. et al. (eds), General Principles of EU Law and the EU Digital Order (Wolters Kluwer);
Gerards, J. and Xenidis, R. (2020) Algorithmic Discrimination in Europe: Challenges and Opportunities for EU Gender
Equality and Non-Discrimination Law; Hacker, P. (2018) ‘Teaching fairness to artificial intelligence: Existing and novel
strategies against algorithmic discrimination under EU law’, 55 Common Market Law Review; Zuiderveen Borgesius, F. (2018)
Discrimination, artificial intelligence, and algorithmic decision-making Council of Europe; Kullman, M. (2018), ‘Platform
Work, Algorithmic Decision-Making, and EU Gender Equality Law, 34 International Journal of Comparative Labour Law and
Industrial Relations 1-22.
281 De Matos Pinto, I. ‘The Draft AI Act: a success sory of Strenghening Parliament’s Right of Legislative Initiative?’ ERA Forum
(forthcoming) accepted on 28 September 2021.
282 See Section 2.3.3 above (Content of media, advertising and education).
283 ‘My employability’.
284 The options are listed as: 0-2, pre-school, school or 15+.
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There is general agreement that there is a need for more research in this area. In order for technology
based on artificial intelligence to have the positive social effect that many expect (e.g. Austria, Croatia,
Norway) there is a need for greater knowledge about its consequences for social inequality.
The interest of scholars and other bodies in this topic is only beginning to emerge,285 but in some countries
there are none that mention gender discrimination (Croatia, Italy, Romania).
Across the Member States, a legal response to the issues created by AI is emerging. In certain countries,
a monitoring process on the interaction between AI and legislation has been introduced, although it does
not always address gender discrimination in the access to and supply of goods and services. In Austria,
for example, the Parliament has established a monitoring process in order to be aware of legislative
demands posed by advances in technology. As a result, a short guidance paper286 concerning transparency
of algorithms and policy demands that also includes discrimination issues has been published. So far,
however, it has not resulted in legislative action. In Belgium, there is a draft proposal287 regarding the Law
on disclosure by the administration of 11 April 1994, in order to introduce greater transparency in the use
of algorithms by government bodies. The parliamentary document recognises
‘that unregulated development of these computer-assisted or self-directed decision-making
systems, combined with a lack of transparency and insufficient public oversight in their use by
the social services administration, pose risks. Such systems can, if not developed and used in
accordance with the principles of transparency and legal certainty, amplify prejudice and increase
risk. This can lead to a greater negative impact on community members who are in a vulnerable
position. In these circumstances, they can reproduce entrenched patterns of discrimination,
including against women, and can affect those in low-skilled and low-paid jobs’.
GOOD PRACTICES: In Poland, a ‘right to clarify’ has been introduced in legislation.288 This right can

be helpful in combating algorithmic discrimination in relation to personal finance. Under the new
provisions, consumers are able to obtain ‘information on factors, including personal data, that have
influenced the assessment of creditworthiness’. Anyone who applies for a loan is able to ask the bank
to provide clarification of the credit decision. The procedure must be free of charge. The Ministry of
Digital Affairs explained that, in accordance with applicable regulations, the ‘explanation should include
factors that had an impact on the assessment of creditworthiness, including customer’s personal
data’.289 The right to clarify is important because it increases the transparency of the decision-making
process based on algorithmic calculations of the customer’s creditworthiness. The regulations do not
give access to the algorithm itself, but by indicating the data on which it is based, they should allow
for the formulation of a discrimination claim. This is the first step to possible redress before the court,

285 A body of research has recently began to emerge, see inter alia, Xenidis, R. (2020) ‘Tuning EU equality law to algorithmic
discrimination: Three pathways to resilience’ 27(6) Maastricht Journal of European and Comparative Law 736–758; Xenidis
R. and Senden, L. (2019) ‘EU Non-discrimination Law in the Era of Artificial Intelligence: Mapping the Challenges of
Algorithmic Discrimination’, in Bernitz, U. et al. (eds), General Principles of EU Law and the EU Digital Order (Wolters Kluwer);
Gerards, J. and Xenidis, R. (2020) Algorithmic Discrimination in Europe: Challenges and Opportunities for EU Gender
Equality and Non-Discrimination Law; Hacker, P. (2018) ‘Teaching fairness to artificial intelligence: Existing and novel
strategies against algorithmic discrimination under EU law’, 55 Common Market Law Review; Zuiderveen Borgesius, F. (2018)
Discrimination, artificial intelligence, and algorithmic decision-making Council of Europe; Kullman, M. (2018), ‘Platform
Work, Algorithmic Decision-Making, and EU Gender Equality Law, 34 International Journal of Comparative Labour Law and
Industrial Relations 1-22.
286 Austrian Parliament (2021), ‘Transparente Algorithmen – Wie lässt sich algorithmische Diskriminierung verhindern?’.
287 Belgium, House of Representatives, Proposition de loi, 6 avril 2021, Doc 55 1904, draft law of 6 April 2021.
288 Poland, Act of 21 February 2019 amending certain acts in connection with ensuring the application of Regulation (EU)
2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of individuals with regard to
the processing of personal data and on free flow of such data and repealing Directive 95/46/EC (General Data Protection
Regulation) (Journal of Laws, item 730). It must be noted that Poland was the first EU country to introduce a solution to
enable access to information on the reasons for assessing creditworthiness.
289 Clarifications of Maciej Kawecki, director of the Data Management Department of the Ministry of Digital Affairs in response
to questions from the Panoptykon Foundation.
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where the burden of proof is reversed, so after the probability of discrimination, the defendant, in this
case the bank, would have to show that it did not take place.
Malta has an ethical AI framework that includes, as one of its objectives, that the development,
deployment, use and operation of AI systems must be fair and should not produce direct or indirect
discrimination or biased outcomes or exacerbate existing biases and inequities. Furthermore, AI
systems should not be used to deceive people or unjustifiably impair their freedom of choice and clear
processes should be in place to ensure there is always a human who can be held accountable for the
operation of an AI system and that accessible complaints resolution processes should be implemented
to ensure effective redress for individuals harmed by AI systems. However, in the event of problems, it
remains to be seen whether the existing domestic equality legislation could cover such cases.
In Slovakia the Strategy of Digital Transformation of the Slovak Republic 2019-2030, introduces a vision
for a digital Slovakia. Following the strategy, an Action Plan of Digital Transformation 2019-2022 that
summarised short-term priorities and measures, was developed. However, neither the strategy nor the
action plan address the issue of gender discrimination in access to good and services.
In Romania there are neither studies on algorithms nor specific legislation.290
GOOD PRACTICE: In the Netherlands, there are many studies about algorithms, especially by
academics. These studies emphasise the risk of discrimination through the use of AI and inform the
Government’s policy responses. Particularly relevant is a 2018 article (Burri and Heeger-Hertter),291
that highlights that for women with caring responsibilities, it is more difficult to be available during
specific hours, such as before and after school. This makes their daily schedule less flexible, whereas
flexibility – and availability – are important determining factors for acquiring work on platforms. Burri
and Heeger-Hertter also mention that there is a risk of sexual harassment in certain situations and a
risk that platforms are especially directed at women in order to engage them for traditional female
work, such as cleaning and caring. Women also tend to ask for and get a lower rate for their work, not
only because they themselves ask less but also because it is not clear who is responsible for the pay
rate. Algorithms may also entail more hidden discrimination, as they tend to follow the preferences of
the majority, which might be discriminatory.

In the main, individuals can bring cases of gender discrimination caused by AI or algorithms to court
in the same way as with respect to discrimination in the physical world (e.g. Italy). However, it may be
more difficult for them to prove their case, as suggested above, but access to court itself should not be a
problem (the Netherlands).292

2.5 Concepts of discrimination, justifications and positive action
Equal treatment and non-discrimination are fundamental rights; they have always been an aim, value
and core obligation of EU law. Even by 1978 in the case of Defrenne (III), the Court stated that the:

290 The absence of specific legislation is also noted by the Spanish expert.
291 Burri, S., Heeger-Hertter, S. (2018), ‘Discriminatie in de platformeconomie juridisch bestrijden: geen eenvoudige zaak’
(Combating discrimination in the platform economy legally: No simple matter), 12 Ars Aequi, 1000-1008. On gender
discrimination and algorithms, see also Jovoviç, M. (2018), ‘Ter Visie – Algoritmische discriminatie’ (For Vision – Algorithmic
Discrimination), 4 Arbeid en Onderneming, 141-145, Kullmann, M. (2019), ‘Platformwerk, besluitvorming door algoritmen
en bewijs van algoritmische discriminatie’ (Platform work, algorithmic decision making and proof of algorithmic
discrimination), Ondernemingsrecht 2019/8 and Vetzo, M., Gerards, J., Nehmelman, R. (2018) Algoritmes en grondrechten
(Algorithms and Fundamental Rights), The Hague.
292 See Gerards, J. and Xenidis, R. (2020) Algorithmic Discrimination in Europe: Challenges and Opportunities for EU Gender
Equality and Non-Discrimination Law, in particular Chapter 4; Xenidis R. and Senden, L. (2019) ‘EU Non-discrimination Law
in the Era of Artificial Intelligence: Mapping the Challenges of Algorithmic Discrimination’, pp. 151-182.
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‘... respect for fundamental personal human rights is one of the general principles of Community
law, the observance of which it has a duty to ensure. There can be no doubt that the elimination of
discrimination based on sex forms part of those fundamental rights.’293
In line with this, the Goods and Services Directive upheld, as did the other equality directives, the
fundamental right of non-discrimination. Discrimination is mirrored in the Aristotelian mantra: ‘things
that are alike must be treated alike, while things that are unlike should be treated in proportion to their
unalikeness’.294
Discrimination can take several forms which are further elaborated in Article 2 of the Directive: it can
be direct or indirect, and it can also take the form of harassment and/or sexual harassment, as well as
instructions to discriminate.295 This section aims to understand how, when it comes to goods and services,
these concepts of discrimination and discriminatory practices are understood in the Member States.

2.5.1 Direct and indirect discrimination
Article 4(1)(a) of Directive 2004/113/EC states that ‘there shall be no direct discrimination based on sex’.
Direct discrimination is defined by Article 2(a) as being when ‘one person is treated less favourably, on
grounds of sex, than another is, has been or would be treated in a comparable situation’.296 This would
be the case, for example, where a woman has no access to a specific service or goods, for the very
reason that she is a woman. Although direct discrimination generally requires a comparator, in some
cases the comparator can be hypothetical.297 This is the case, for example, in direct discrimination against
transgender individuals,298 and direct discrimination on grounds of pregnancy.299
For example in Denmark, very recently, the Equal Treatment Board declared that an insurance company
had been directly discriminatory in refusing to cover the costs of physiotherapy on the grounds that
they were linked to pregnancy and childbirth.300 In Czechia the Public Defender of Rights held that ‘if
the insurance company refused to conclude a travel insurance contract with a pregnant woman or set
different conditions (i.e. exclusions for certain types of accidents or sudden illnesses), this would be
discrimination based on sex.’301 Some experts have also mentioned complaints in access to housing
(Belgium)302 or related to breastfeeding in public spaces such as restaurants; however, in relation to
the latter, many cases were not formally pursued (Austria, Belgium).303 A problematic aspect of direct
discrimination is the so called ‘pink tax’. This refers to the extra amount that women are charged for
certain products or services, such as haircuts, dry cleaning and personal care products, compared to
comparable products marketed to men. As the German expert notes, this is part of a very lucrative market
strategy (with EUR 45 billion annual turnover) where sometimes it is nearly impossible to buy genderneutral goods. Goods sold in two separate markets mean double profit, but they also feed damaging
gender stereotypes. Furthermore, the extra amount that women are asked to pay is problematic when
293 Judgment of 15 June 1978, (Defrenne III), Case 149/77, ECLI:EU:C:1978:130, at paras 26–27; emphasis added.
294 Aristotle, Ethica Nicomachea V. 3 1131a – 1131b (W. Ross trans., 1925).
295 The definition of discrimination is relatively consistent across the EU equality directives. See Article XXX Directive 2006/54;
Article 2(2)(a) Directive 2000/43; Article 2(2)(a) Directive 2000/78; Article 3(a) Directive 2010/41.
296 See also Recital 12, Art and for a comment, Numhauser-Henning, A. (2007) ‘EU sex equality after Amsterdam’ in Equality in
an Enlarged Union: understanding Article 13 Directives, Cambridge University Press.
297 It has also been argued that reference to a comparator can be problematic in itself because it might reinforce norms and
conducts of dominant groups who then became the benchmark: see Fredman, S. (2001), ‘Equality: a New Generation?’
Industrial Law Journal, 145–168.
298 Judgment of 30 April 1996, P. v. S. and Cornwall County Council, C-13/94, ECLI:EU:C:1996:170.
299 Judgment of 8 November 1990, E. Dekker v VJV-Centrum Plusr, C-177/88, ECLI:EU:C:1990:383.
300 Ruling No. 9202 of 21 March 2021.
301 Public Defender of Rights – opinion No. 3939/2015/VOP/JKV-5014/2017.
302 European network of legal experts in gender equality and non-discrimination (2015), ‘Girls only’ housing illegal, flash report.
303 But see the case reported by the expert from Iceland, which went before the Gender Complaints Committee, where a man
complained of not having received the same service as women wanting Brazilian wax in a beauty salon where only women
were working and service had always only been provided to women. The Gender Complaints Committee decided against
the man (case No. 12/2000).
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considering that they earn less than men. In turn, this can be exacerbated by the fact that, statistically,
women live longer so they actually need more money for retirement. Therefore, the pink tax at best
‘merely’ feeds and perpetuates stereotypes, in the sense that it reinforces the image that women are
more interested in their appearance, and at worse it contributes to women’s long-term poverty.
It is interesting to see how certain Member States have interpreted the concept of direct discrimination
in the context of the ‘pink tax’: the UK Government takes the view that the differential pricing of products
marketed to men or women does not amount to unlawful discrimination under the Equality Act 2010
because women and men are not required to buy or are prevented from buying products because of the
way they are marketed.304 In other Member States, the issue of services offered only to one sex has been
addressed in the context of justifications.305
Traditionally, one of the main strengths of direct discrimination is that justification ‘is conceivable only in
limited circumstances and has to be carefully reasoned’.306 However, if this is the case generally speaking,
the situation is different in the context of the Goods and Services Directive. Here, Article 4(5) allows for
exceptions. Indeed, it has been noted that de facto invoking a ‘legitimate aim’ can effectively justify
directly discriminatory practices (Bulgaria).307
Article 2(b) states that indirect discrimination occurs where an apparently neutral provision, criterion or
practice would put persons of one sex at a particular disadvantage compared with persons of the other
sex, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary.308 The concept of indirect discrimination was developed
by the CJEU in the context of part-time work309 and has been described as ‘the greatest achievement
of the ECJ in its corpus of sex equality (…) jurisprudence’.310 The concept recognises the potentially
detrimental effect of measures that do not directly refer to protected characteristics but nevertheless can
disadvantage groups with protected characteristics. As it recognises the existence of social and material
differences between people, it can be a crucial instrument in the fight against discrimination. It contains
elements of substantive equality and it seeks to promote equality de facto as opposed to equality in form.
In the context of goods and services, instances of indirect discrimination occur in a broad range of areas
and it is acknowledged that they can have a detrimental impact on individuals’ lives. Typical examples
of these concern difficulties in access to public spaces, such as restaurants or public transport with a
pram (so called ‘micro discrimination’311). For example, the Czech expert reports the case of a hotel that
declared on its website that it was only for adult clients. On that occasion the hotel was fined by the
Czech Trade Organisation.312 Although, prima facie, the link with gender is not immediately apparent,
statistically more women than men are single parents. Similarly, in France, the Defender of Rights raised

304 UK Parliament: Written questions, answers and statements: Gender Marketing and Early Day Motions: Pink Tax.
305 See the discussion below in Section 2.5.4 (Justifications).
306 Opinion of AG Kokott of 30 September 2010, in Association Belge des Consommateurs Test-Achats ASBL and Others v Conseil
des Ministres, C-236/09, ECLI:EU:C:2010:564, at para. 37. According to Tenning, in certain cases justification for direct
discrimination is ‘virtually ruled out’, see Tenning, F. (2012), ‘Case Note – Judgment of the European Court of Justice (Grand
Chamber) of 1 March 2010: ECJ finally paves the ways for Unisex Premiums in Insurance and Related Financial Services
Contracts’, 13 German Law Journal, 105-123, 114.
307 See the discussion below in Section 2.5.4 (Justifications).
308 See also Recital 12.
309 See in particular, judgment of 31 March 1981, Jenkins, C-96/80, ECLI:EU:C:1981:80 and judgment of 13 May 1986, Bilka v
Weber von Hartz, C-170/84, ECLI:EU:C:1986:204.
310 Kilpatrick, C. (1998) ‘Community or Communities of Courts in European Integration? Sex Equality Dialogues between UK
Courts and the ECJ’, 4 European Law Journal 121-147.
311 An interesting case of micro-discrimination is the one identified by the German expert. Ms Krämer filed a complaint against
her bank because in its forms and correspondence addressed her using the ‘generic masculine’. Ms Krämer wanted to be
addressed with female pronoums instead. She lost in all instances. The Federal Court of Justice ruled that the so-called
‘generic masculine’ was neutral and did not discriminate against her; see Federal Court of Justice, judgment of 13 March 2018,
VI ZR 142/17.
312 Information available in the local media: www.i60.cz/clanek/detail/21095.

73

DIRECTIVE 2004/113/EC ON GENDER EQUALITY IN GOODS AND SERVICES

the issue of children being left outside stores and supermarkets, for fear of the spread of COVID-19;313
it is more likely that women will shop with children and this could have an impact on their ability to
access fundamental supplies. In the same vein, the Latvian expert reported a case were in certain
premises (shops) customers with prams were denied entrance. Although crucial, the concept of indirect
discrimination remains ‘neglected, overlooked and underestimated’.314 Furthermore it can be justified by
an ‘objective justification’315 thus is more difficult to detect and sanction (Croatian expert).
Gender discrimination in the areas of goods and services is normally addressed either by the courts or
tribunals, or by the national equality bodies (Czechia, Latvia).316 It is interesting to note that cases of
micro-discrimination, such as access to a shop or to a restaurant with a pram, or breastfeeding in public,
if challenged, do not usually go before a court or tribunal but either remain at the complaints stage with
no formal follow up (Austria, Belgium) or are dealt with by equality bodies. This could be due to a lack
of awareness of what discrimination is,317 or how to report forms of discrimination (Malta). A further
reason could be that they are perceived as ‘less serious’ than discrimination in the workplace or even
‘trivial’ (Finland). In some cases, however, incidents are dealt with informally. From the reports of the
national experts, this also appears to be more efficient. For example, in Czechia, a woman was asked to
leave a bank where she was breastfeeding her child. The incident appeared on Facebook and mothers
around the country decided to breastfeed in branches of that specific bank.318 In the same vein, a hotel in
Hungary refused a room to a woman with a young child after having enquired ‘whether the baby cries a
lot’. The case was eventually resolved with an agreement, where the service provider offered the mother
a voucher.319 Finally, it is interesting that, some experts note that certain forms of discrimination might
be regarded as ‘trivial’ when it comes to women and thus might become ‘invisible’ (Belgium, Finland),
but become ‘more visible’ when they involve men; for instance, this is the case of higher access fees for
leisure activities such as nightclubs/bars, and discotheques (Croatia, Hungary).320
Thus, the prohibition of discrimination in all of its forms in the access to and supply of goods and services
can play a key role in ensuring the effectiveness of the principle of gender equality in all areas of life and
society. In particular, it is especially important to fight damaging gender stereotypes.

2.5.2 Harassment, sexual harassment and instruction to discriminate
Forms of harassment and sexual harassment are also forms of discrimination and have long been
detected across the EU. In 2014, a report estimated that 55 % of women have experienced some form
of harassment/sexual harassment.321 At EU level, these have been expressly prohibited as a form of
discrimination since 2000.322 Article 2(c) of Directive 2004/113/EC states that harassment occurs where
unwanted conduct related to the sex of a person is exhibited with the purpose or effect of violating
the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive
313 See the Defender of Rights’ Press Release and its reference to the Law of 23 March 2020 on COVID which details guidelines
on the state of health emergency.
314 European Parliamentary Research Service (2017) Gender Equal Access to Goods and Services Directive 2004/113/EC see also
Mulder, J. (2020) Indirect sex discrimination in Employment. Theoretical analysis and reflections on the CJEU case law and
national application of the concept of indirect sex discrimination.
315 Tobler, C. (2005) Indirect Discrimination. A Case Study into the Development of the Legal Concept of Indirect
Discrimination under EC Law, Antwerp, Intersentia; see also Ellis, E., Watson, P. (2012) EU Anti Discrimination Law, Oxford
University Press.
316 But see also below, Section 2.6.4 (Other actors involved in the promotion of gender equality in relation to goods and services).
317 Lack of awareness of what discrimination is seems to be confirmed by the Norwegian expert, who reports that many cases
were closed as ‘clearly not in breach of the prohibition against discrimination’.
318 Information available in the local media: www.radio.cz/en/section/news/mothers-to-hold-breastfeeding-protest-at-banks.
319 Hungary, Equal Treatment Authority Decision No. EBH/489/2016.
320 In Hungary there were two high-profile cases: in 2013, the Equal Treatment Authority Decision No. EBH/579/2013; and in
2016, the Constitutional Court Decision (AB határozat) No.3001/2016. (I. 15.), 15 January 2016.
321 Although this does not specifically refer to goods and services, see FRA (2014), Violence against women: an EU-wide survey.
Main results, Luxembourg.
322 Harassment and sexual harassment are expressly contemplated in Directive 2000/43/EC, Directive 2000/78 and
Directive 2002/73.
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environment; Article 2(d) states that sexual harassment occurs where unwanted physical, verbal or nonverbal conduct of a sexual nature is exhibited with the purpose or effect of violating the dignity of a
person and of creating an intimidating, hostile, degrading, humiliating or offensive environment.
Some experts report that sexual harassment, in the form of sexist statements or conduct in accessing
services, is a well know issue in their country. In Lithuania, sexual harassment and bullying has been
reported in services that are, traditionally, overwhelmingly provided by male entrepreneurs, such as
those related to cars, repair and construction. The strong masculinisation of the transport sector was
investigated by the Office of the Equal Opportunities Ombudsperson, which found a chain of petrol
stations in breach of the law because it was sending openly sexual content advertising text messages to
their clients, inviting them to fill the petrol tanks while Jonas (a common male name for a countryman)
takes away the panties of ‘pupa’ (a familiar name used for women, similar to ‘babe’ or ‘sweetie’).323 The
petrol chain, however, was simply issued with a warning. In the UK, the Women and Equalities Committee
held an inquiry into sexual harassment in public places. It concluded that sexual harassment remains
pervasive in public places, including in the provision of services such as on public transport.324 It made a
number of recommendations to tackle this, including a call for a more robust and proactive approach by
the Equality and Human Rights Commission.
In some cases, sexual harassment has been extreme and has been dealt with in the criminal justice
system: there have been cases of rape of female customers in the context of Uber (France) and taxis
in general (Finland). Another extreme situation is the one discussed by the Greek expert who reports
a series of cases where women were sexually harassed in hospitals settings.325 The cases reported,
resulted in criminal convictions, however the expert notes that the problem was not framed as one of
sexual harassment within the framework of the Goods and Services Directive. According to the expert,
these issues should have been identified at the outset as (at least potentially) in breach of the Goods and
Services Directive and a civil action should have also taken place at the very least to raise awareness of
the problem.
In contrast in other countries, there is no debate (e.g. Italy) and in others sexual harassment is seldomly
reported or sanctioned (e.g. Croatia).
A final form of discrimination is that of instruction to discriminate. Article 4(4) states that ‘Instruction
to direct or indirect discrimination on grounds of sex shall be deemed to be discrimination within the
meaning of this Directive’. This form of discrimination happens when one party instructs another to carry
out a discriminatory action against someone else. In the context of access to and supply of goods and
services, it might happen if a service provider instructs those working for them not to offer a service
to people of a specific gender, or for services offered online, gender discrimination can occur because
systems might be set up with biased data input. This could happen for different reasons, including because
the AI system ‘learns’ new biases in the machine learning process that can lead to stereotypes or the
human interaction is biased.326 However, not many national experts have reported cases of instruction to
discriminate (Croatia,327 Hungary). This is probably because instructions to discriminate happen mostly
in the context of leisure venues (a bar, a club or nightclub) where the owner has instructed staff to
charge one gender (usually women), less than the other gender for entry or membership. This is usually
addressed in the context of the exceptions under Article 4(5) of the Directive.328

323
324
325
326

See www.lygybe.lt; see The ombudsman warned Emsi of humiliating women.
Women and Equalities Committee (2018) Sexual harassment of women and girls in public places.
Council of State, Judgment No 505/2010.
See, inter alia, Xenidis R. and Senden, L. (2019) ‘EU Non-discrimination Law in the Era of Artificial Intelligence: Mapping
the Challenges of Algorithmic Discrimination’; Kullman, M. (2018), ‘Platform Work, Algorithmic Decision-Making, and EU
Gender Equality Law’.
327 Croatia, Article 6(5) of the Gender Equality Act refers to instruction to discriminate. However, the national expert reports
that there is no case law in Croatia on instruction to discriminate.
328 See the discussion below in Section 2.5.4 (Justifications).
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2.5.3 The intersectional dimension of discrimination
A number of experts report that discrimination in access to and supply of goods and services, both
offered in traditional ways and in the online environment, is not only limited to gender but can occur for
many reasons, such as race, ethnic origin, sexual orientation, religion and even social background. If the
discrimination occurs for a reason other than sex, this will be addressed, if available, by the appropriate
legislative instrument. For instance, if an individual is discriminated against when accessing a service
because of race, then the Racial Equality Directive will apply.329 However, sometimes, individuals can
be discriminated against for more than one reason at the same time: in other words discrimination can
be intersectional.330 Thus a more holistic approach that would help to further our understanding of how
different grounds of discrimination can interact might be desirable.
In some countries, experts have raised concerns in the context of Roma women (Croatia, Finland,
Lithuania, Romania) who are regularly discriminated against in the access to and supply of goods and
services, for example if trying to enter a restaurant wearing their traditional dress. Evidence, however,
might be difficult to collate: many cases might go unrecorded and unnoticed, because members of the
Roma population have little awareness of their rights and the discrimination and proper channels to
report such discrimination (Croatia).331 According to the Hungarian expert’s presumption, Roma women
and women with disabilities are at a particular disadvantage in this field (access to and supply of goods
and services) in the Hungarian context, but comprehensive research would be needed in to know more
about the actual situation. Women in the Roma community are particularly vulnerable and exposed to
discrimination in all fields, not just in relation to goods and services. The vulnerability caused by the
interaction of gender and disability is also a cause of concern. The Romanian expert also reports that,
again in the case of Roma women, access to healthcare, including prenatal care is low.332 In Finland,
women with disability encounter more problems than disabled men when trying to access health services.
Typically they report disparaging treatment such as not being spoken to directly but via an attendant. In
some cases this treatment escalates further to naming, sexual harassment and threats. In the same vein,
in Croatia, women with disability, especially if they live in rural and remote areas, experience particular
disadvantages and difficulties in accessing certain services, especially health services.333 There is also a
link between gender and religious discrimination. As an example, in Belgium, the Tribunal of Gent ruled
in two first instance judgments that the ban on wearing a burkini in two municipal swimming pools was
unlawful. The judge stressed that it is not the role of the court to discuss or consider whether the Muslim
religion should impose or not the wearing of such clothing or the legitimacy of such a practice. Although
the tribunal ruled that the burkini ban does not amount to direct discrimination since it stems from the
general internal rules of the swimming pool, which require the wearing of a swimming suit, it found there
is indirect discrimination against Muslim women willing to wear a burkini for religious reasons.334
329 In Germany, anti-discrimination NGOs regularly identify discriminatory practices in the housing market targeting
individuals because of their race/ethnic origin, e.g. by demanding advanced German language skills to access (partially)
state-funded housing (partially) using public funding. See for example, the very thorough legal opinion published by the
NGO Migrare concerning government aids for public housing and access by migrant applicants from 2019: https://migrare.
at/wp-content/uploads/2019/03/Rechtsgutachten_Oo%CC%88_Wohnbeihilfe_210119.pdf.
330 The issue of intersectionality has also been raised by EQUINET. Its 2016 paper ‘Perspective on Intersectionality’ argues
that ‘the different grounds covered by equal treatment legislation intersect. People hold more than one of the personal
characteristics that are used in defining each of the different grounds of gender, gender identify, age, sexual orientation,
racial or ethnic origin, religion or belief or disability.’ See also S. Fredman (2016) Intersectional Discrimination in EU Gender
Equality and Non Discrimination Law.
331 See National Strategy for the Inclusion of Roma 2013 – 2020, pp. 6, 27-28, 105. Difficulties concerning access to health
services and medicines, and a link between gender and long-term illnesses in Roma population have been identified in
a research published in 2018, see Kunac, S., Klasnić, K. and Lalić, S. (2018) Inclusion of Roma in the Croatian Society: Study
of Base Data CES, pp. 146-157. See also Milas, G. Martinović Klarić, I. (2020) Inclusion of Roma in the Croatian Society: health
protection and social care.
332 FILIA Centre, National Agency for Equal Opportunities between Women and Men (2021) ‘Women’s experiences during the
pandemic. The state of facts and recommendations for gender-sensitive post-crisis measures’ January 2021, pp. 49-50.
333 See, e.g. Disability Ombudsperson (2021), Annual Report for 2020, p. 93; Disability Ombudsperson (2020), Annual Report for
2019, p. 66; Ombudsperson for Gender Equality (2021), Annual Report for 2020, pp. 170-173.
334 European Network of Legal Experts in Gender Equality and Non-Discrimination (2018), News Report: ‘Burkini ban in
swimming pools’. Interestingly, this issue was not approached as gender discrimination in access to services.
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The German expert also notes how the pandemic has exacerbated instances of intersectional
discrimination; this is because many women are discriminated against not only because of gender but also
because other grounds such as ethnicity, work in precarious, atypical, low-paid employment, especially
performing care work or other very poorly paid (but essential) services.
As for the online environment, there are several examples of how profiling can create intersectional
discrimination. In Norway in 2014, the dating app OKCupid revealed that black women were more
likely to receive substantially worse ratings than other groups of users. This example is one among
many that illustrate how algorithmic profiling poses increased risks of intersectional discrimination.335 In
the Netherlands, the expert has mentioned problems with algorithmic discrimination, not necessarily
related only to gender but also to other grounds such as race or ethnic origin.336 In Croatia, following
the Test-Achats ruling, the use of sex as a factor in the calculation of premiums and benefits has been
removed from the list of acceptable exceptions to the prohibition of discrimination listed in Article 9 of
the Anti-Discrimination Act.337 However, according to this provision, age remains an acceptable exception,
i.e. placing in a less favourable position on the ground of age when determining premiums and other
insurance conditions based on generally accepted risk assessment factors and in accordance with relevant
and accurate statistical evidence is not be deemed as discrimination. As, statistically, women live longer
than men, this is likely to impact on them more.
In Italy in advertising, an area not covered by the Goods and Services Directive, behavioural microtargeting activity allows profiling levels so high as to be able to influence and direct the preferences of
the recipients of the communication. The phenomenon is widespread and it is able to actively influence
the choices of purchasing products or accessing services (e.g. banking and financial services). This can
have positive implications in directing the consumer towards purchase choices specially developed in
the light of his consumer preferences; however, it can also lead to discrimination. For example, sending
specific advertisements to one gender rather than the other can entrench stereotypes. Profiling through
personal data can also lead to the determination of a credit rating, the automatic calculation of insurance
premiums according to lifestyle or driving, or the inclusion in certain ‘social clusters’ based on ethnic or
geographical origin.338
In France, the Defender of Rights has made a valid attempt to address the issue of intersectional
discrimination by organising a major symposium on the multiplication of discrimination and intersectionality
after several reports on the evaluation of the effectiveness of anti-discrimination law. The emphasis was
on older, migrant women and women with disabilities, but without a specific focus on the Directive or
goods and services.

2.5.4 Justifications
Lee notes that discrimination is traditionally considered in a negative way; the term is seen as
synonymous with treating someone ‘worse or unfairly’ and has negative connotations of ‘disrespect and
disadvantage’.339 There are however, situations where to discriminate can be justified to reach a legitimate
aim: in the Directive, this is provided by Article 4(5). This provision states that ‘this Directive shall not
preclude differences in treatment, if the provision of the goods and services exclusively or primarily to
members of one sex is justified by a legitimate aim and the means of achieving that aim are appropriate
and necessary’. Recital 16 identifies some examples of legitimate aims, namely the protection of victims
of sex-related violence; reasons of privacy and decency; the promotion of gender equality or of the
335
336
337
338

See the discussion above in Section 2.4.2 (Artificial intelligence and algorithms).
In the so-called ‘Dutch childcare benefit scandal’.
Croatia, Act NN No. 112/2012 on Amendments to the Anti-Discrimination.
Olivi, G. (2019) ‘Algoritmi che discriminano, ecco perché serve l’approccio giuridico’ (Algorithms that discriminate, hence
the need for a legal approach), Network Digital 360.
339 Lee, M. (2019) ‘Sex Segregated Services: their Place in EU Anti-Discrimination Law and their Relationship to Positive Action
Measures’ 44(5) European Law Review 646-662.
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interests of men or women, the freedom of association, and the organisation of sporting activities. As de
facto, Article 4(5) can be used to justify direct discrimination (e.g. Norway, Spain), it is crucial that any
measure that is adopted is appropriate and necessary.
Article 4(5) has traditionally been the most challenging and complex area of the Directive340 and has
triggered considerable debate in the Member States. For example, in Germany, legal academics and
practitioners rejected the idea that sex-differentiated tariffs for haircutting, free-of-charge (for women)
dating portals and agencies, or ‘ladies nights’ might cause inconsistencies with the prohibition of sex/
gender discrimination.341 Arguably this is because, despite the guidance provided by Recital 16, at national
level, it has been used on a case-to-case basis. In fact, in the main,342 national legislation does not
provide guidance of what is ‘legitimate’, ‘appropriate’ and ‘necessary’ (Bulgaria, Cyprus, Czechia, Italy,
Luxembourg, Norway, UK) In the Netherlands, it depends on the circumstances of each case whether
a specific aim can be considered ‘legitimate’. However, the ‘legitimate aim’ can only be invoked to justify
directly discriminatory practices in the area of goods and services that are carried out in the exercise
of a profession or business or by individuals who do not act in a professional capacity, but who make
a public offer. The legitimate aim cannot be invoked for those goods and services provided by public
authorities or by organisations in the area of housing, welfare, healthcare, culture and education.343 Thus
justification is not possible in the public sphere, but is possible in the private sector. In any case, the
Dutch expert reports that, in practice, justifications are seldomly applied. In Denmark, although there is
guidance in the national legislation, the preparatory works mention the protection of victims of genderbased violence (e.g. shelters reserved for one sex), the protection of privacy and modesty (e.g. changing
facilities), the promotion of equality between men and women or the interests of men or women (e.g.
voluntary organisations where only one sex is represented), freedom of association (e.g. membership of
private clubs where only one sex is represented) and the organisation of sporting activities (e.g. sporting
events to which only one sex has access).
In the absence of guidance,344 analysis of the relevant case law is crucial for an understanding of this
area. The vast majority of the claims are reported to the equality bodies and relate to the leisure and
entertainment sector. Examples of what constitute a legitimate aim range from the prevention of danger
or harm to others, the need to protect privacy or personal safety (Austria, Germany, Norway), more
comfort (Austria), prevention of harassment and sexual harassment (Croatia), encouraging women
to exercise (Croatia, Finland), stimulating women’s entrepreneurship (more favourable loans by a
majority state-owned bank to women entrepreneurs, as part of a positive action measure Croatia),345
the protection of victims of sexual violence (Ireland), to the very achievement of the principle of gender
equality (Estonia).346

340 This was acknowleged in the Commission’s report: European Commission (2015), COM (2015) 190 final, p. 6. See also
McColgan, A. (2008), Sex-Segregated Services, European Commission and European Network of Legal Experts in the Field of
Gender Equality.
341 Rath M. and Rütz, E. (2007) ‘Ende der “Ladies Night”, der “Ü-30-Parties” und der Partnervermittlung im Internet?’ Neue
Juristische Wochenschrift 21, 1498-1500. This is also the message that transpire in some of the case law. For example,
AG Gießen, Urteil vom 26.05.2011 – 47 C 12/11 considered free access to a single portal for women only to constitute
differential treatment of men and women but considers it to be based on an objective reason, namely, to encourage
women to join the portal. This was deemed in the interest of the male members too, since it increased the number of their
potential partners.
342 There are exceptions: for example, Portugal where Article 4(5) of the Directive has not been transposed as such into
national legislation and Lithuania where there is no statutory provision on the possibility of justifications of sex
discrimination in the sphere of goods and services.
343 Netherlands, General Equal Treatment Act, Article 7(3)(c).
344 Apart from Recital 16 of Directive 2004/113/EC. See also Recital 17 that indicates that do not need to be provided on a
shared basis as long as they are not provided more facvourably to members of one sex.
345 Croatia, Gender Equality Act. But see a 2018 case in Estonia, where the Ministry of Rural Affairs proposed an amendment
to one of the financial support measures to the Rural Development Plan 2014-2020, which would have given women
additional points in the evaluation with the aim of promoting female entrepreneurship in rural areas. The opposition of the
farmers who heard about the conditions and the position of the Gender Equality and Equal Treatment Commissioner led
the Ministry to abandon the plan.
346 But see the issue of positive action for female entrepreneurs in Estonia, above.
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One it is established that an aim is legitimate, the next step is to ensure that the measure is ‘appropriate’
and ‘necessary’. In Spain, the Constitutional Court and the Supreme Court have preferred ‘reasonability
tests’ to the three-pronged proportionality test of the CJEU (legitimate aim, necessary and proportional
means).
The answers from the experts suggest that overall, the approach across the Member States is divergent,
and this creates legal uncertainty.
The following are some examples of cases where discrimination was justified.
In Northern Ireland, limited exceptions for small dwellings are allowed. These are designed to protect
privacy and decency in circumstances where personal and/or health care is provided and/or service users
will be in a state of undress. In a similar vein, in Belgium, a fitness facility reserved for women was
held to be justified because of morphological differences between men and women and the protection
of privacy.347 In Norway, for a limited period (November–December 2019), Oslo Taxi adopted a ‘girl taxi’
initiative, where some taxis at night were reserved for women only. A man complained and argued that
the initiative amounted to direct discrimination and harassment of men. The Equality Tribunal found that
improving the safety of women was a legitimate aim, which was also appropriate and necessary.348 In
Iceland, a man was denied a Brazilian wax in a beauty salon where all the staff were women and the
service had always been confined to women.349
Sometimes the concept of justification under Article 4(5) appears to be used interchangeably with that
of positive action provided by Article 6. This is, for example, the case of Malta where the National
Commission for the Promotion of Equality considered that charging women a lower price for tickets
to attend events (in this case football) that are not usually well attended by women to be a legitimate
positive action as it was based on statistical analysis, with the overall aim of increasing the attendance
of women.350
Certain cases provide good examples of how the proportionality test has been applied. In Norway for
example, it was argued that, by offering temporary cheaper subscriptions only to women, a fitness centre
discriminated against men.351 The Equality Tribunal concluded that this was indeed discrimination on
the ground of sex, but that it had a legitimate aim to encourage women to exercise at the centre in the
evening. The Equality Tribunal also pointed out that the alternative for the fitness centre would have
been to increase working staff, or possibly have security at night in order for women to feel safe. This
would have cost too much for the fitness centre and price reduction was the most appropriate measure
to achieve the centre’s goal of getting more women to exercise at the centre in the evening. The Equality
Tribunal also considered that men were not disadvantaged compared to women: indeed, the membership
did not in fact have a real negative impact on men. Furthermore, the centre intended to end the practice
once 50 memberships had been sold and the purpose of getting more women to exercise in the evening
was achieved. The advantage that women gained from the cheaper membership was therefore relatively
small and limited. In the same vein, in 2018 in Poland, a complaint was filed against an aquapark that
restricted the use of the sauna exclusively to women for one day of the week. The complaint was filed by
a man who held a monthly pass for which he was charged the same price as women. It was held that the

347 Liège Court of Appeal, 12 Ch., 04-11-2014, 2014/RG/268 – Healthy City/ Basic-Fit/ Paquot. The decree of the French
Community provides that: ‘The Government shall determine the goods and services that may be considered to be
exclusively or primarily intended for members of one sex in a restrictive manner. In the absence of a decree based on the
preceding paragraph, it is up to the judge to verify, on a case-by-case basis, that the distinctions referred to in paragraph 1
can be objectively justified by a legitimate aim and that the means of achieving this aim are appropriate and necessary.’
348 Norwegian Equality Tribunal, Cases 19/398 and 19/399, Decisions from the Equality Tribunal of 25 February 2020 and 12
March 2020.
349 Gender Complaints Committee, Case No. 12/2020.
350 Equinet (2014) Equality Bodies and the Gender Goods and Services Directive, https://equineteurope.org/wp-content/
uploads/2014/10/ggs_report_final_with_cover.pdf. See further Section 2.5.5 (Positive action) below.
351 Norwegian Equality Tribunal Case 19/122.
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provision of sauna services once a week exclusively for women is objectively and reasonably justified by
a legitimate aim which is necessary and proportionate.352
By contrast, other discriminatory practices have not been justified.
In Hungary, the Equal Treatment Authority found that it was direct discrimination to charge men more
than women to enter a bar (approximately EUR 7 for men and EUR 2.7 for women). Women also received
a EUR 1.4 voucher for drinks. The Equal Treatment Authority ordered the bar to stop the practice and
pay a fine of approximately EUR 1 100.353 In a similar case the Equal Treatment Authority did not accept
the arguments of a bar that the reason for the higher entrance fee set for men was that mostly men
cause security concerns and harass women therefore they shall pay more.354 In Norway,355 the Equality
Tribunal was asked whether an allotments association that had earmarked some of the cabins/parcels for
men only had discriminated against a female applicant. The association argued that this was necessary
because it was in need of ‘handy men’ to do maintenance work at the cabins. The Tribunal concluded that
this discrimination could not be justified: there was neither evidence, nor proof that men can take care
of maintenance better than women. In the Netherlands it is interesting that discriminatory situations
involving both gender and religion have arisen:356 a person can refuse to shake the hand of a person of
the opposite sex on account of his/her Islamic beliefs. This can happen within an employment context,
but also in the area of goods and services, for example an employee could refuse to shake hands with
customers of the other sex or with users of public services, such as recipients of welfare. By referring to
Recital 3 of the preamble to Directive 2004/113/EC, which provides that the prohibition of discrimination
on grounds of sex shall respect religious freedom in access to and supply of goods and services, the
equality body took the view that shaking hands is not the only way in which people can respectfully greet
one another and that therefore it is not contrary to equality legislation. However, it is worth noting that
courts took the view that shaking hands is a common form of greeting in the Netherlands and that it is
likely that customers or users of public services will experience a different way of greeting as not being
respectful.357 Finally, it is worth noting that the legality of a Belgium insurance policy reserved to women
(covering specific medical risks of woman such as cancers of female genital organs and the breast), has
been considered illegal by the Gender Institute.358 Therefore, this insurance ‘femina’ is open formally to
women and men.359

2.5.5 Positive action
Distinct from the justifications is the mechanism of positive action,360 which is designed to address
structural causes of inequality in the access to resources. It involves the use of measures to enable or
encourage members of a protected group, such as women, to overcome or at least reduce, current or
past disadvantages, or to meet specific needs, or to enable or encourage persons in the protected groups
to participate in a particular activity where they might otherwise be underrepresented. In the EU, positive

352 Also interesting to see how a discriminatory practice was addressed in Poland before the entry into force of the AntiDiscrimination Act. In 2005, a café for women only admitted men provided that they wore a specially prepared female
wig. A man who refused to wear a wig reported the wairess for refusing to sell him goods. The Court held that the decision
of the cafe owner was justified by economic freedom that is protected in Poland. Therefore, the owner of the café could
decide that goods and services in his café may be offered only to selected customers and under certain conditions.
353 Equal Treatment Authority Decision No. EBH/357/2018.
354 Equal Treatment Authority Decision No. EBH/22/2016.
355 Norwegian Equality Tribunal Case 19/355.
356 For a discussion on intersectionality see Section 2.5.3 (The intersectional dimension of discrimination) above.
357 See for example, the Hague Appeal Court, 10 April 2012, ECLI:NL:GHSGR:2012:BW1270.
358 Gender Institute, opinion 2017/ A/03 (Avis n° 2017/ A/03 de l’institut pour l’égalité des femmes et des hommes concernant
la légalité d’assurance réservée aux femmes), unpublished.
359 https://www.vivay.be/content/dam/vivay/documents/Femina_Information-sheet_FR_V2.pdf.
360 However, note that it has been argued that in the cases of sex-segregated services there can be a certain degree of
overalp. Lee, M. (2019) ‘Sex Segregated Services: their Place in EU Anti-Discrimination Law and their Relationship to Positive
Action Measures’ 44(5) European Law Review 646-662; see also Burri, S. and McColgan, A. (2009) ‘Sex Discrimination in the
Access to and Supply of Goods and Services and the Transposition of Directive 2004/113/EC’, European Commission.
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action was first contemplated in 1976 in Article 2(4) of the Equal Treatment Directive361 (now Article 3 of
the Recast Directive). It has since been embedded in Article 157(4) TFEU362 as well as in Article 23 of the
Charter of Fundamental Rights.363 Over the years the approach towards positive action has evolved.364 As
McCrudden puts it, the EU ‘has attempted to ride two horses at the same time: on the one hand, positive
action is legally an exception365 to the non-discrimination principle in the gender equality directives, while
on the other hand, in relation to EU policy on gender equality, the EU has consistently promoted positive
action as a measure that Member States should adopt in order to advance the broader aim of equality
between men and women, even though not legally required to do so’. In any case, positive action remains
a key element of the EU wider strategy on equality and, arguably, creates a bridge between formal and
substantive equality.366
In the context of the Goods and Services Directive, positive action is provided by Article 6, which states
that ‘with a view to ensuring full equality in practice between men and women, the principle of equal
treatment shall not prevent any Member State from maintaining or adopting specific measures to
prevent or compensate for disadvantages linked to sex.’367 Overall, the impression is that positive action,
in practice, has had a limited impact on the practice of the Member States.368 Indeed, in some countries
there is no provision of positive action in the area of goods and services (Bulgaria, Czechia, Latvia,
Malta, Romania).
In Belgium, positive action in the field of goods and services is not possible under the Gender Act.
By contrast, it is possible within the federate legislation, in the context of diversity and gender plans.
However, the national expert did not report any cases of positive action.
In Austria, the legislature is hesitant to establish positive action (with the exception of in civil service
employment law) because the general view is that it can potentially create conflicts with the general
equality principle, as expressed in the constitution. Although the constitution demands specific protection
measures against discrimination of individual members of disadvantaged groups, according to legal
scholarship and older case law it does not contain a mandate for active measures. In contrast, Denmark
takes a very proactive approach to positive action to promote gender equality: according to Section 3(1)
of the Gender Equality Act, the relevant minister may allow measures to promote equality or that are
intended to counterbalance discrimination on the grounds of sex. Section 3(2) allows the Minister for
Gender Equality to enact measures to promote gender equality without the permit pursuant to Section 3(1).

361 Article 2(4) provided that the Directive ‘shall be without prejudice to measures to promote equal opportunity for men and
women, in particular by removing existing inequalities which affect women’s opportunities’ in employment, including
access to employment, promotion, vocational training and working conditions. Council Directive (EEC) 76/207 [1976]
OJ L39/40, now replaced by Directive 2006/54.
362 Article 157(4) TFEU states that: ‘With a view to ensuring full equality in practice between men and women in working life,
the principle of equal treatment shall not prevent any Member State from maintaining or adopting measures providing for
specific advantages in order to make it easier for the underrepresented sex to pursue a vocational activity or to prevent or
compensate for disadvantages in professional careers’.
363 Article 23(2) of the Charter states that: ‘The principle of equality shall not prevent the maintenance or adoption of
measures providing for specific advantages in favour of the under-represented sex’.
364 Lee, M. (2019) ‘Sex Segregated Services: their Place in EU Anti-Discrimination Law and their Relationship to Positive Action
Measures’. See also the CJEU case law. The approach has been further developed in subsequent case law. See in particular,
judgment of 11 November 1997, Marschall v Land Nordrhein-Westfalen, C-409/95, ECLI:EU:C:1997:533; Judgment of
28 March 2000, Badeck and Others, C-158/97, ECLI:EU:C:2000:163; Judgment of 6 July 2000, Abrahamsson and Anderson v
Fogelqvist, C-407/98, ECLI:EU:C:2000:367.
365 This was also the early approach of the CJEU in judgment of 17 October 1995, Kalanke v Freie Hansestadt Bremen, C-450/93,
ECLI:EU:C:1995:322. The approach has been further developed in subsequent case law; see also Lee, M. (2019) ‘Sex
Segregated Services: their Place in EU Anti-Discrimination Law and their Relationship to Positive Action Measures’ 44(5)
European Law Review 646-662.
366 Bell, M. and A. Numhauser-Henning, A. (2019) ‘Equal Treatment’ in Jasper, T. Pennings, F. and Peters, S. European Labour Law,
Cambridge, Intersentia, at p. 35.
367 Emphasis added.
368 This had already been noted in Selanec G. and Senden, L. (2011) Positive Action Measures to Ensure Full Equality in Practice
between Men and Women, including on Company Boards, thematic report, European network of legal experts in the field of
gender equality.
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In some countries there is tangible positive action in the area of goods and services. In Spain, it is available
in relation to access to certain goods and services when women are in a situation of need or risk, such
as when they have been victims of gender-based violence. In such cases, the Government will prioritise
the access of women to housing.369 In Finland, according to the Equality Ombudsman, it is acceptable to
have separate time slots offered to the genders in certain sports activities, including the use of swimming
halls and saunas, provided that time slots are available to both sexes. Many public swimming halls in
large cities reserve time slots for women citing the motivation that Muslim women in particular would
otherwise not make use of the facilities, stressing that it is imperative that everyone learns to swim in a
country with many lakes and a long coastline. According to the national expert, the separate time slots
aim to prevent intersectional discrimination. Croatia also provides for positive action for the purpose of
enhancing gender equality, which mostly involves specific loans for women entrepreneurs. According to
the expert, however, here is no evidence as to the effectiveness of these loans.
GOOD PRACTICES: Finland goes beyond the requirement of the Directive and requires positive action
in education. The Act on Equality contains a positive duty to promote education, by ensuring that
girls and boys as well as women and men have equal opportunities to education, and that teaching
and teaching materials support this aim, taking into account the age of the students involved.370 The
provider of education is responsible for an annual equality plan to be made in cooperation with the
personnel and students. The plan should include a report on the state of equality in the educational
institution, measures to enhance it, and assessment of previous measures that have been undertaken.
Special attention is to be paid to selection of students, educational arrangements, learning differentials
and prevention of harassment.

In a similar vein in Denmark, the Equal Treatment Board371 ruled on an event reserved to women
only, ‘Woman, know your car’, which was the source of a complaint by a man who was prevented from
attending. The Board referred to Section 2 of the Administrative Order on initiatives to promote gender
equality, which permits the establishment of courses or educational activities for one sex of up to six
months’ duration, if the purpose includes promoting equality, as in this case.
In other Member States national legislation provides for positive action (Croatia,372 Cyprus, Greece,373
Ireland,374 Italy,375 Liechtenstein,376 Luxembourg,377 the Netherlands,378 Norway,379 Portugal,380
UK381) but often there are neither any cases reported nor any examples of positive action.
An exception is a case from the UK which, although not specifically concerned with gender, could have
implications for gender. In R (Z) v Hackney London Borough Council,382 the Supreme Court held that the
policy of a charitable housing association to prioritise housing for Orthodox Jewish Families was lawful
under national law. The Court noted that ‘Under the Race Directive (see Recital (17) and Article 5) and the
369
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379
380
381
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Spain, Law on Effective Equality, Article 31.
Finland, Act on Equality, Section 5.
Danish Equal Treatment Board, Ruling No. 9173, 7 February 2018.
Article 9(4) Gender Equality Act allows for ‘special measures’: these, however, are not specifically linked to the area of goods
and services. Also notable in Croatia is that positive action is introduced on a temporary basis under the Gender Equality Act,
Article 9(2).
Article 5 of the transposing Act 3769/2009. Since 2001, positive action is also provided in the Greek Constitution; Article 116(2)
reads: ‘Positive measures aiming at promoting equality between men and women do not constitute discrimination on
grounds of sex. The State shall take measures to eliminate inequalities existing in practice, in particular those detrimental to
women’.
Ireland, Equal Status Act 2000, Section 14.
Italy, Decree No. 198/2006, Article 55novies.
Liechtenstein, GLG, Article 4a(5)(a).
Luxembourg, Law 2007, Article 5.
Netherlands, General Equal Treatment Act, Article 2(3).
In Norway there is no need to rely on Article 6 of the Goods and Services Directive, because positive action was already
provided by Article 11 GEADA. This was discussed in the context of providing shelters for women victims of violence.
Portugal, Law 14/2008, Article 4(7).
UK, Equality Act 2010, Section 158.
UK Supreme Court, R (on the application of Z and another) v Hackney London Borough Council and Agudas Israel Housing
Association [2020] UKSC 40.
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Gender Directive (see Recital (16) and Article 6) it is contemplated that positive action to help disadvantaged
sections of the population may be taken by bodies created for that purpose. In the English context, these
obviously include charities.’383 The Court gave some guidance on the application of the proportionality test
in the context of positive action on the ground of religion, which will be equally applicable in relation to
positive action in relation to gender. In particular, the court indicated that a group-based approach should
be taken to a proportionality assessment under Section 158 of the Equality Act 2010 by weighing the
benefits to the Orthodox Jewish community against ‘the disadvantages experienced by other groups as
a result, rather than… comparing the benefits for that community with the disadvantage suffered by one
person drawn from those other groups falling outside the policy.’384
A case from Estonia provides evidence of when a measure is not deemed necessary to ‘ensure equality
in practice’. In this case the private company Bolt Technology OÜ (a rideshare service) sent an email to
its clients on Women’s Day, offering a discount of 25 % for five rides, quoting the high gender pay gap
in Estonia as the rationale for this initiative.385 Following complaints, the Gender Equality and Equal
Treatment Commissioner issued a position paper where it explained that offering cheaper taxi rides to
one sex, albeit in the short term, could not be seen as a positive special measure that corrects gender
inequalities.386

2.5.6 Measures for the protection of pregnancy and maternity
There are several provisions in the Directive that focus on pregnancy and maternity.387 Article 4(2) of
the Goods and Service Directive states that this ‘Directive shall be without prejudice to more favourable
provisions concerning the protection of women as regards pregnancy and maternity’.
Many experts have reported that they could not find examples or relevant more favourable provisions
in the areas of goods and services (Austria, Croatia, Cyprus, Denmark, Germany, Greece, Hungary,
Latvia, Lithuania, Luxembourg, Malta, Poland, Portugal, Romania, Spain).
GOOD PRACTICE: In the Netherlands, although there are no provisions in this respect, the Netherlands
Institute for Human Rights has issued several opinions stating that an organisation must take
extra measures because of pregnancy and maternity. Many of these opinions relate to educational
organisations, which fall outside the scope of the Directive, which refused to give women extra time to
complete certain assessments, when the delay was because of their pregnancy.388

Some countries have indicated measures that, although not explicitly directed at pregnant women and
mothers, could de facto benefit them. In Italy, having children is regarded as a preferential ground to
gain access to public housing, and having more than one child is a preferential ground to gain access to
a public kindergarten. In Lithuania (and in many other countries, e.g. Belgium), the ‘family car signs’
indicate a more convenient parking place near a shopping centre, although this is not directly related to
client’s pregnancy and maternity.
UK Supreme Court, R (Z) v Hackney London Borough Council, para. 102.
UK Supreme Court, R (Z) v Hackney London Borough Council, para. 79.
Bolt (2020), This discount code shouldn’t even exist...but it does.
Gender Equality and Equal Treatment Commissioner (2020) Position on different pricing for the same service by gender,
5 March 2020.
387 See also Recital 20, which states that ‘less favourable treatment of women for reasons of pregnancy and maternity should
be considered a form of direct discrimination based on sex and therefore prohibited in insurance and related financial
services. Costs related to risks of pregnancy and maternity should therefore not be attributed to the members of one sex
only’ and Article 5(3), discussed elsewhere in the report.
388 For example, the case of a woman who was not able to complete a two-year management course at the Police Academy,
because of her pregnancy; the Dutch NIHR ruled that the Police Academy discriminated against the woman by not giving
her extra time (NIHR, opinion 2014-72). In another case the NIHR issued an opinion against the decision of the The Hague
University of Applied Sciences not to give a woman an extra opportunity to resit an exam in the same year. The woman
had failed the first exam, but could not do the resit, because this was planned on the day after the due date for giving birth
(NIHR, opinion 2020-17).
383
384
385
386
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GOOD PRACTICE: In France, the Defender of Rights verifies annually389 whether rights relating to goods

and services linked to pregnancy, maternity and parenthood for pensions of independent professions
respect fundamental equality rights.390

Problems in accessing goods and services in connection with pregnancy and maternity, have, however, been
identified. The Belgium expert reports that there is ‘no common awareness of any risk of discrimination
related to maternity in the access to or provision of goods and services’, a view that has been supported by
discussions with the Equality Body. The national expert gives the example of public transport regulations,
which have always provided for a number of seats to be reserved for use by ‘aged persons, crippled,
pregnant women and persons carrying small children’, but where there are no equivalent provisions
in places where customers must queue frequently. Regarding transportation policies, while trains from
the National Railway (SNCB/NMBS) allow pregnant women access to first class seats, the main airline
companies (SN Airlines and Ryanair) have adopted their own (and different) regulations regarding the
access of pregnant women to their planes. An issue with airlines arose in Ireland, where a pregnant
traveller was denied return passage by an airline. In that case, however, the Equality Tribunal held that it
was not the pregnancy that was the reason for the refusal but the stage of the pregnancy and the issue
of safety. It was also noted that the airline could have sought medical clearance.391
Also in Ireland, a theatre insisted that a mother breastfeeding a two-year-old child must pay for a second
ticket for the child, which was held not to be discriminatory. It was considered that the mother and child
were not one and the same, and thus the claimant did not succeed in her claim.392
According to the German national expert difficulties surround breastfeeding are a concern in Germany
where women face obstacles and harassment in access to restaurants, cafés and other leisure services.
GOOD PRACTICE: In Norway, in general, breastfeeding is seen as a natural phenomenon and it is also
accepted in cafés and restaurants.

In Hungary, the Government Decree on Student Loans, amended in 2018,393 establishes that women are
entitled to a 50 % reduction of their student loan after giving birth to (or adopting) a second child, and a
100 % reduction after giving birth to (or adopting) a third child. The measure only applies to those women
who gave birth to (or adopted) at least one of their children after 31 December 2017. An individual
affected by this measure claimed that the conditions for entitlement to the reduction of the student loan
were discriminatory against those mothers whose children were born (or adopted) before December
2017. The Constitutional Court rejected the complaint; it held that the restriction is not arbitrary and
based on a sensible reason, namely the measure serves the aim to encourage further childbearing, thus
increasing the birth rates in Hungary. The Constitutional Court also explicitly stated that the measure is
not intended to support the upbringing of children already born.394
Interestingly, this measure approved by the decision of the Constitutional Court, although directed at
pregnant women and mothers, does not have the primary purpose to improve their position, but rather to
increase the birth rate of educated women.

389 French Defender of Rights, Opinion of 3 July 2019 (Avis 19.10 du 3 Juillet 2019 relatif au projet de loi de financement de la
securite sociale pour 2020).
390 See website of the Defender of Rights: https://juridique.defenseurdesdroits.fr/index.php?lvl=notice_display&id=33306&opac_
view=-1.
391 Irish Equality Tribunal, Kelly v Panorama Holiday Group Limited DEC – S2008 – 007.
392 Irish Equality Tribunal, Stevens v The Helix Theatre DEC – S2008 – 033.
393 Hungary, Government Decree 1/2012 (I. 20.) on the System of Student Loans, 20 January 2012, amendment in force since
1 January 2018.
394 Hungarian Constitutional Court, Decision No.3363/2018. (XI. 28.).
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Measures directly affecting pregnant women and new mothers are also those provided in the context of
reproductive health,395 insurance costs396 and financial products.397 These have been discussed elsewhere
in this report. Generally speaking, instances of discrimination also occur in such cases,398 although relevant
national and EU legislation exists.

2.6 Building a culture of rights in this field
In order to ensure the effectiveness of the Goods and Services Directive and for the principle of gender
equality to be successfully applied beyond the workplace, it is crucial to build a culture of rights. In other
words, it is important to ensure that Member States have procedures in place to ensure that the rights
in the Directive are understood by all the stakeholders and that such rights are used. To this end, under
Chapter II (Remedies and Enforcement), the Directive requires Member States ‘to ensure that judicial and/
or administrative procedures, including where they deem it appropriate conciliation procedures, for the
enforcement of the obligations under this Directive are available to all persons who consider themselves
wronged by failure to apply the principle of equal treatment to them, even after the relationship in
which the discrimination is alleged to have occurred has ended’.399 Member States shall also introduce
‘measures (…) necessary to ensure real and effective compensation or reparation’ and such measures
should be ‘dissuasive and proportionate to the damage suffered’.400 Finally ‘Member States shall lay down
the rules on penalties applicable to infringements of the national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that they are applied. The penalties, which may
comprise the payment of compensation to the victim, shall be effective, proportionate and dissuasive’.401
This is only half of the story though. Equally important is ensuring that individuals are aware of their
rights and their duties and feel confident in reporting issues of discrimination.

2.6.1 Awareness of rights and duties – access to information
Key to building a culture of rights is that stakeholders are aware of their entitlements under
Directive 2004/113/EC, which is not always the case. For example, if a disabled individual cannot access
a shop because of the lack of wheelchair facilities, they may well be aware that to have such facilities
is a right protected by law. However, if a parent finds it difficult to access a shop because it is too
difficult to enter with a pram, they will not necessarily think that this is a legal entitlement. This report
has highlighted that, on occasions, the national experts report a general lack of public awareness of
non-discrimination legislation when accessing and supplying goods and services.402 There are of course
exceptions: in some Member States, stakeholders traditionally have a good understanding and awareness
of the concept and the need for gender equality in general (Iceland, Sweden). This, however, is not
necessarily true in the case of discrimination in access to and supply of goods and services. In Malta,
for example, surveys conducted by the National Commission for the Promotion of Equality showed that
more than half of those interviewed showed knowledge and awareness of the equality body and overall
concepts of equality and discrimination, but they declared a limited degree of knowledge on Maltese
laws in this regard.403 Interestingly women, especially those employed at managerial levels, had better
knowledge than men. This is despite the fact that the National Commission for the Promotion of Equality
395
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See Section 2.3.4 (Healthcare services) above.
See Section 2.3.5 (Insurance and related financial services) above.
See Section 2.3.5 (Insurance and related financial services) above.
See for example in Germany, where in one case, a private health insurance provider terminated the membership of
pregnant women and the Higher Regional Court of Hamm awarded compensation of EUR 2 000 for non-pecuniary harm
(judgment of 12 January 2011, 20 U 102/10, I-20 U 102/10) and in another excluded benefits for pregnancy and childbirth
from the start; the District Court of Hannover rejected a pregnant applicant’s claim for compensation (judgment of
26 August 2008, 534 C 5012/08).
Article 8(1) Directive 2004/113/EC, emphasis added.
Article 8(2) Directive 2004/113/EC, emphasis added.
Article 14 Directive 2004/113/EC, emphasis added.
See Section 2.5 of this report (Concepts of discriminations, justifications and positive action).
The first one was carried out in 2011 finalised_public service report (gov.mt) and the second one in 2015 Public_
Employess_Perception_Survey.pdf (gov.mt).
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strives to raise awareness through the media including social media, training as well as awarenessraising campaigns and activities.
Awareness is facilitated by dissemination of information by the relevant national authorities. Therefore,
however proactive these are, it is crucial to understand whether individuals are aware of their rights under
the Directive. Here the picture (when available) goes from one extreme to the other. Often the equality
bodies rather than the Governments, are in charge of disseminating information (e.g. Greece, Poland).
In some cases, they are very proactive, although the information is mostly related to gender equality in
general rather than specifically to discrimination in the area of access to and supply of goods and services.
For example, in some Member States, easily accessible websites containing relevant information on
equality and useful contacts are available (e.g. Austria,404 the Netherlands405). In Austria, the Equality
Ombudsmen issues bi-annual reports to the Parliament, which include specific questions received by
individuals. The most recent report contains examples concerning gender pricing and access to housing/
real estate.406 However, there is no research on how many people consult this information and whether
they are aware of their rights in relation to access to goods and services. In Ireland, the Irish Human Rights
and Equality Commission provides summary information on non-discrimination legislation and relevant
case law that includes a specific section on goods and services.407 The website of the Irish Workplace
Relations Commission provides decisions on claims under the legislation.408 In Italy, S&T Cooperative, an
organisation that provides a specialised service to the Department of Equal Opportunities to support the
promotion and monitoring of equal treatment in the access to and supply of goods and services, produced
a report on the implementation of the Directive.409 It identifies areas for improvement namely, inclusion of
the media, communication and advertising in the equality legislation; specific attention to implementation
in the fields of training, education and career guidance; pursuit of equal treatment not only with respect
to the gender dimension, but also with respect to ethnicity, disability and sexual orientation; and the
application of the obligation of equal treatment for all public and private entities, including, for example,
political parties. The report also outlines the weaknesses in implementation: the lack of case law, and
lack of debate and relevant literature, even at an institutional level; the lack of explanatory regulations
or accessory decrees on specific issues; and the lack of preventive or compensatory measures. The
findings were presented at a workshop.410 In addition a dedicated webpage on Directive 2004/113/EC
has been created.411 In France, the Defender of Rights has published a guide on discrimination that
include guidelines with a step-by-step guide for potential victims of discrimination in goods and services
(in particular in relation to housing/renting).412 The guide specifically mentions Directive 2004/113/EC,
however, it is now nearly 10 years old and does not report any specific examples of gender discrimination
in goods and services.413 In Luxembourg, the new National Action Plan for Gender Equality, presented by
the Minister for Gender Equality on 17 July 2020, lists as a political priority combating ‘stereotypes and
sexism’ and envisages guidelines to address sexist advertising, gender representation in the media and
practices in gender marketing.414

404 See Verwaltung by the state government and magistrate of Vienna.
405 See discrimination.nl and MIND.
406 Austrian Equality Ombudsman (2019) Report of the Equality Ombudsman 2018/19, https://www.gleichbehandlungsanwaltschaft.
gv.at/publikationen-und-links/taetigkeitsberichte.html.
407 See the IHREC website: https://www.ihrec.ie/your-rights/.
408 https://www.workplacerelations.ie/en/.
409 Andriolo, M., S. & T. Cooperative Society (2018) ‘Equal treatment for men and women with regard to access to goods and
services and their supply. Legal and application profiles. The application of Directive 2004/113/EC in Italy’.
410 ‘Equal treatment between women and men in access to goods and services. Legal and application profiles’, Rome, 14 June
2018, Presidency of the Council of Ministers.
411 See Dipartimento per le Pari Opportunita’ http://www.pariopportunita.gov.it/materiale/il-principio-della-parita-ditrattamento-tra-uomini-e-donne-nellaccesso-a-beni-e-servizi-e-loro-fornitura/.
412 Defender of Rights (2020) ‘Le test de discrimination, une méthodologie à respecter: fiche pratique à destination
des victimes de discrimination’ (Discrimination –practical steps for victims of discrimination) https://juridique.
defenseurdesdroits.fr/index.php?lvl=notice_display&id=33185&opac_view=-1.
413 B i e n s e t s e r v i c e s privés.
414 Luxembourg (2020) National action plan for gender equality, https://mega.public.lu/content/dam/mega/fr/publications/
publications-ministere/2020/MEGA-plan-action-nation-egalite-WEB.pdf.
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In Hungary until 2020, the Equal Treatment Authority (the national equality body) played a key role in
disseminating information, including survey results in this field, to stakeholders. Indeed, a survey from
2019 on awareness of anti-discrimination legislation showed that 56 % of the respondents believed that
there is legal remedy with regards to goods and services (as compared 61 % with regards to social and
healthcare services, 59 % with regards to employment, 59 % with regards to education and training,
and 53 % with regards to housing).415 These numbers are significantly higher than the numbers from a
previous, similar study from 2017.416 However, the Equal Treatment Authority has been abolished and
on 1 January 2021 its competences were transferred to the Commissioner for Fundamental Rights. In
Estonia, the NGO Oma Tuba has been active in awareness raising, advocacy, and lobbying – although
Directive 2004/113/EC has not been specifically addressed.417 In the UK, the Equality and Human Rights
Commission publishes statutory codes of practice and a wealth of helpful guidance, for both service
users and service providers. It also has significant powers of enforcement, including the power to conduct
inquiries, to conduct strategic litigation and to provide independent assistance to victims. In practice,
however, these powers are seriously constrained by lack of funding. In July 2019, the Women and
Equalities Committee published a report, Enforcing the Equality Act: the law and role of the Equality and
Human Rights Committee.418 It concludes that the EHRC needs to refocus its work, ‘overcome its timidity
and be bolder in using the existing powers that only it has; increasing its own enforcement activity; and
doing so in a strategic way that acts as a multiplier across entire sectors in the longer term.’419
By contrast, in certain states, experts report a lack of engagement from the state (Bulgaria, Czechia,
Germany, Greece, Lithuania, Poland, Romania, Slovakia). In Poland, for example the state has done
very little to disseminate knowledge and information on equality and non-discrimination. If information
is disseminated at all, it is not specifically on access to or supply of goods and services.420 Accordingly, it
comes as no surprise that a report produced by the Commissioner for Human Rights reiterated the low
awareness amongst Polish citizens of equal treatment and of the relevant legal provisions to enforce
it, both in terms of discrimination in employment and, specifically in access to goods and services.
Furthermore, awareness of anti-discrimination law has been found to be declining, both on a general level
and with regard to the specific issue of access to goods and services. At the same time, the percentage
of people who believe that discrimination in access to services is not prohibited by law has recently
increased by 6 %.421
This provides us with an insight into the effectiveness, or rather the lack of effectiveness, of the Directive.
Broadly speaking, this is complicated by the fact that, as the national experts confirm, there is little or no
research carried on discrimination in the access to and supply of goods and services (Austria, Bulgaria,
Denmark, Finland, France, Greece, Italy, Latvia, Luxembourg, Romania, Spain422).

415 Neményi, M., Ságvári, B., Tardos, K. (2019) Personal and Social Perception of discrimination and legal awareness of the right to
equal treatment. Survey findings. Budapest, Equal Treatment Authority, Centre for Social Sciences Institute for Sociology.
416 Neményi M., Ságvári, B., Tardos, K. (2017) Legal awareness to the right to equal treatment. Survey findings. Budapest, Equal
Treatment Authority.
417 See: https://feministeerium.ee.
418 House of Commons, Women and Equalities Committee (2019) Enforcing the Equality Act: law and the role of the Equality
and Human Rights Commission, Tenth Report of Session 2017-2019, available at: https://publications.parliament.uk/pa/
cm201719/cmselect/cmwomeq/1470/1470.pdf.
419 See also House of Commons, Women and Equalities Committee (2019). See also Barrett, D. (2021), ‘The importance
of regulators and inspectorates to the realisation of equality and human rights: Ensuring compliance and supporting
mainstreaming’, Public Law (in press).
420 This, however, might change soon as a new Government Plenipotentiary for Equal Treatment was appointed in March
2020 and has developed a new National Action Programme for Equal Treatment for 2021-2030. The national action plan
has a specific aim to provide ‘credible and reliable research related to gender equality, as well as disseminate information
and research on this issue (including by issuing publications or information brochures), see: GPET (2021) Krajowy Program
Działań na rzecz Równego Traktowania na lata 2021-2030, wersja z 14 kwietnia 2021 r.
421 Kantar Public (2018) ‘Report for the Office of the Commissioner for Human Rights’.
422 See: ‘Mujeres y Hombres en España’ statistical series and summary reports, July 2019.
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2.6.2 Reporting, enforcement and remedies
Another important tool in building a culture of rights is to ensure that victims are able, in practice, to
report cases of discrimination, that they are confident that their rights will be enforced and that remedies
and sanctions are then provided: furthermore, the remedies and sanctions must be effective in order to
help the victims and at the same time deter the perpetrators. In the Member States, sanctions can be civil,
administrative, and sometimes even criminal.
The relatively low awareness among stakeholders of the rights provided by the Goods and Services
Directive discussed above is linked to the low number of cases reported to courts, equality bodies, and
any other relevant body (e.g. Cyprus, Luxembourg, Romania).423 However, it is not only the lack of
awareness that prevents individuals from bringing a claim, or raising an issue more generally. There are
also other obstacles such as high costs. In Finland for example, although it is possible to make a civil law
complaint in a district court, litigation costs are very high. According to a study, the median cost of a civil
law case in 2019 was around EUR 9 000-10 000, and in 41 % of cases it was higher than the interest at
stake. Problems relating to costs are also mentioned by other experts (e.g. Latvia).
The relatively low number of complaints should not be interpreted to mean that there are no cases of
discriminatory treatment, but rather that neither recipients nor providers of goods and services are aware
of their rights and obligations. Instead, the low level of reporting makes these forms of discrimination
– and women – ‘invisible’ (Croatia).424
According to the national expert in Greece, the lack of complaints under the Directive shows that potential
victims often do not identify themselves as victims of gender discrimination in access to goods and
services and that the various litigation stakeholders (trade unions, consumers NGOs, women’s NGOs,
lawyers, judges, etc.) are not familiar with the Directive. In the UK for example, following an inquiry into
the enforcement of the Equality Act 2010, the Women and Equalities Committee found evidence that
the law on commissioning single-sex services, is ‘frequently misunderstood and unenforced’.425 This is
arguably a sign of lack of awareness. In the same vein, in Croatia, the (low) number of complaints in
the field of goods and services corroborates the conclusion that recipients and providers of services are
generally ignorant of their rights/obligations under Directive 2004/113/EC. In Croatia, in the 2014 – 2020
period, the average share of complaints relating to goods and services out of the overall number of new
complaints received by that institution was around 3 %.426
In Belgium, the Gender Institute’s 2019 report contains information related to discrimination complaints
received. Those related to the field of goods and services represent 6 % of the total. Amongst these,
recurrent issues relate to sport or leisure activities (refusal of access, increased price or in the case that
goods and/or a services is only accessible to one sex).427
In some cases, it is difficult to identify how many cases are reported because of the lack of official
statistics (Greece). In Spain for example, there are no statistics on sex discrimination cases, apart from
those related to gender violence. The national expert is only aware of one case of sex discrimination
in the field of goods and services decided by a higher court since 2017. This related to changes to a

423 Arguably, the lack of cases before national courts, leads to fewer potential preliminary references to the CJEU that could
help to develop to more clarification of the issues at stake.
424 Concerning the low number of complaints in this field, see, e.g. Disability Ombudsperson (2021), Annual Report for 2020,
p. 93, available at: https://posi.hr/wp-content/uploads/2021/04/Izvjesce-o-radu-Pravobranitelja-za-osobe-s-invaliditetomza-2020.-godinu.pdf.
425 House of Commons, Women and Equalities Committee (2019) Enforcing the Equality Act: law and the role of the Equality
and Human Rights Commission, Tenth Report of Session 2017-2019, p. 46.
426 Expert’s calculation, based on available annual reports of the Ombudsperson for Gender Equality. Ombudsperson for
Gender Equality (2020): Annual Report for 2019; (2019) Annual Report for 2018; (2016) Annual Report for 2015.
427 Belgian Gender Institute (2020) Annual Report for 2019, https://igvm-iefh.belgium.be/fr/actualite/trois_fois_plus_de_
signalements_de_discrimination_liee_au_genre_en_2019.
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contractual agreement with a surgeon providing a woman with plastic surgery at a clinic after her return
from maternity leave.428 Sometimes, social organisations or the media report cases of discrimination in
access to goods and services but these reports do not tend to cover the whole scope of the Directive, or
to focus on discrimination between men and women specifically.
In addition, the academic research on this issue is generally dated (more than 10 years old). An exception
is the Netherlands, where the number and regularity of complaints about discrimination concerning
access to and supply of goods and services could suggest a general awareness of the rights under the
Directive. Cases involve a variety of issues ranging from the higher price of hairdressers in comparison to
barbers,429 to higher prices for men for the removal of extreme facial hair.430 However, it must be noted
that many of the cases reported on discrimination in the area of goods and services concern grounds
other than gender. Examples are discrimination on the basis of race/ethnic background (mainly concerning
sites for mobile home occupants, who are most commonly Roma), age discrimination (especially with
respect to pensions) and discrimination on the basis of religion (for example, on the wearing of a scarf
or dagger in school, or in one case where a school discriminated against Islamic pupils by taking a class
picture when they were absent).
Article 8(2) of the Directive requires that remedies are provided. In general, all the countries provide
remedies (Bulgaria, Denmark, Greece, Italy, Spain). These might not necessarily be provided within
the context of discrimination law, but other fields such as consumer law or criminal law. In Spain
for example, a Criminal Court convicted the doorman of a discotheque to one year of professional
disqualification for not having allowed a transsexual access to the discotheque.431 However, whether
these are effective, is a different matter. In some countries the national experts are of the opinion that
the general level of compensation awarded for discrimination is very low and is not proportionate to the
damage suffered by the persons whose rights have been violated (e.g. Bulgaria). In Denmark, a 2013
report from the Danish Institute for Human Rights on women’s and men’s right to access to goods and
service, discusses an Equal Treatment Board decision that only victims who have suffered a financial loss
can be compensated if discriminated against in violation of the Gender Equality Act. Furthermore, the
level of compensation is much lower when compared to cases of discrimination in employment. In cases
resulting in dismissals because of discrimination on grounds of gender/pregnancy, defendants are typically
awarded compensation of 6 to 12 months’ salary, and in cases concerning discriminatory rejections of job
applications on grounds of gender/pregnancy, the rejected applicants are typically awarded DKK 25 00040 000 (EUR 3 350-5 350), victims of discrimination under the Gender Equality Act are typically awarded
DKK 2 500–5 000 (EUR 350 – 670). Naturally, there is a difference between being denied access to a
shop432 and losing one’s source of income, but nonetheless, the very low level of compensation, raises the
question whether the sanction can be an effective deterrent.
In some cases de facto, the application of the sanctions ‘is almost non-existent’ (Spanish expert) or has
‘not been applied yet in practice’ (Greek expert). The Finnish expert questions the effectiveness of the
remedies available to victims of gender discrimination in general, and in particular in access to goods and
services. In some cases, the violation may be considered to lack monetary value. In Finland, the minimum
compensation for cases of gender discrimination is EUR 3 240.433 The Confederation of Finnish Industries
questioned the figure, believing that this sum was too high for small enterprises. It also questioned the

428 Spanish Supreme Court, 24 April 2011, ECLI:ES:TS:2011:3389.
429 The NIHR held that to ask a woman to pay more for having her hair cut than her male partner was direct discrimination
Opinion 2020-94.
430 The NIHR ruled that a health insurer discriminates against a male (insured) individual because only female (insured)
individuals were eligible for compensation for the removal of extreme facial hair growth; Opinion 2019-35.
431 Criminal Court of Barcelona nr 6.
432 See Danish Equal Treatment Board, ruling No. 9775 of 9 September 2020.
433 Finland, Act on Equality, Section 11.
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very need for sanctions in relation to goods and services. Furthermore, the compensation may be reduced
or even waived if in cases in which the discriminator has made efforts to remedy the discrimination.434
Remedies in France are never punitive and are simply linked to the harm done. This means that in the
area of goods and services, it is often a mediation driven by the Defender of Rights that leads to an
injunction on a company or service to stop discriminating following any claims of violation, which are
rarely brought to civil courts.
In Belgium, specific remedies and sanctions are provided by the 2007 Gender Act, which states that a
victim of discrimination may claim compensation for the prejudice that she/he has suffered, the amount
of which she/he must demonstrate according to tort law. The victim may claim fixed damages equal to six
months’ gross pay in employment matters or EUR 1 300 in other matters. The amounts may be halved
if the perpetrator can demonstrate that the adverse treatment would still have occurred in the absence
of discrimination.435
Under the general concept of compensation within Austrian civil law, claimants can claim reimbursement
or compensation of their financial loss. In cases of discrimination, an element of punitive damages can
be added to individual claims in order to compensate for the impairment of personal rights because of
the discriminatory action.436 While this is an adequate form of implementation, the expert notes that
compensatory claims must be pursued in the civil court system, which carries a considerable risk of
running relatively high costs and this can act as a deterrent to bringing a case.
In some cases the national experts report that remedies and sanctions are effective and helpful for the
victims and also are effective deterrents for the perpetrators (e.g. Italy).437
In Romania, the Goods and Services Law refers to the Anti-discrimination Law remedies, in particular
filing an administrative complaint to the National Council for Combating Discrimination and filing a civil
case in court. However, by comparison to the Anti-discrimination Law, the Goods and Services Law requires
victims to avail themselves of conciliation, by complaining to the goods and services provider regarding
the alleged discrimination. This can act as a deterrent for the victims to continue with the procedures and
it gives an advantage to the alleged perpetrator who will become aware some time in advance about the
possibility of being investigated.

2.6.3 Monitoring and compliance
Monitoring the application of the Directive in the Member States is crucial in order to gather information
and to further the understanding of the impact as well as the shortcomings of the Directive. In order to
facilitate this, Article 16 requires Member States to ‘communicate all available information concerning
the application of this Directive to the Commission, by 21 December 2009 and every five years hereafter’.
Most Member States have a mechanism in place for this purpose. In Denmark, the Danish Institute for
Human Rights monitors the general human rights situation, including gender discrimination. In particular,
the Institute issued a report on Women’s Equal Access to Goods and Services438 (2013) and one on
Gender equality in prices and services (2016). In Finland, the Equality Ombudsman monitors the Act on
Equality and reports to the Parliament on related issues. In Ireland, the Irish Human Rights and Equality
434 This was already noted in Burri, S. McColgan, A. (2009) ‘Sex Discrimination in the Access to and Supply of Goods and
Services and the Transposition of Directive 2004/113/EC’, European Commission, p. 22.
435 This is line with the CJEU judgment of 22 April 1997, Draehmpaehl, C-180/95, ECLI:EU:C:1997:208.
436 BGBl 66/2004 in der Fassung BGBl 107/2013.
437 Italy, Equal Opportunities Code, Article 55quinquies.
438 Interestingly, the report concluded that the application of the principle of non-discrimination in cases relating to services
and goods differs from the application of the principle of non-discrimination in cases relating to the labour market.
Cases from the Equality Board on services and goods are primarily men complaining of a direct discriminatory practice,
whereas cases relating to discrimination in the labour market primarily concern women who are complaining of an indirect
discriminatory practice.
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Commission (IHREC) has a statutory duty to monitor the application of the legislation. For example, its
predecessor, the Equality Authority brought the initial proceedings in respect of the licensing application
for a male-only golf club,439 criticism of the denial of entitlements in respect of a surrogate mother,440 an
analysis of equality cases441 and of course, annual reports.
In Portugal, apart from judicial proceedings, the alleged victims have also the right to seek counsel and
to report discriminatory practices to the Commission for Equality and Citizenship.

2.6.4 Other bodies involved in the promotion of gender equality in relation to goods and services
Article 12 of the Directive expressly requires Member States to designate bodies to ensure ‘the promotion,
analysis, monitoring and support of equal treatment of all persons without discrimination on the grounds
of sex.’ The national equality bodies are an integral part of the EU non-discrimination institutional
framework and they play a key role in furthering gender equality.442 Broadly, they are independent public
organisations defined in accordance with EU equal treatment legislation that tackle discrimination on
several grounds – gender, race and ethnicity, age, sexual orientation, religion or belief, and disability. In
particular, they:
–
–
–

assist victims of discrimination in pursuing their complaints of discrimination,
monitor and report on discrimination issues,
and contribute to raising awareness of rights, by publishing independent surveys and making
recommendations.

In some countries they can issue decisions. In Denmark, for example, the Equality Board has the
competence to decide on individual complaints. It has powers in relation to all discrimination grounds
according to the specific equality acts governing the prohibition of discrimination.
In other words, the importance of the equality bodies cannot be underestimated.443
Although the 2015 Commission report states that all Member States have established equality bodies,
their effectiveness varies. According to Equinet, there are significant differences in terms of competences,
structure, operation and financial/human resources. For example, not all of the equality bodies can
represent individuals through litigation, and they cannot all bring proceedings in their own name or make
interventions in court proceedings. There are also differences in terms of technical support: most equality
bodies do not have in-house experts to deal with very technical questions and have to outsource those
issues. In 2014, Equinet reported that there was a lack of sufficient resources which were necessary to
ensure further work in the area of goods and services.444 In addition, in the specific field of goods and
services, equality bodies face challenges because of both the difficulty in understanding the specific issues
at stake, and the lack of knowledge amongst the general public regarding the relevant legal provisions.
There are also other bodies in the Member States that, to varying degrees, have played, and continue to
play, a role in ensuring gender equality in access to and supply of goods and services. These are a vast

439 In the Matter of Section 2 of the Summary Jurisdiction Act, 1857 as amended by Section 51 of the Courts (Supplemental
Provisions) Act, 1961, the Equality Authority v Portmarnock Golf Club and Others and Robert C. Cuddy and David Keane, Ireland
and the Attorney General [2005] IEHC 235, [2009] IESC 73.
440 G v Minister for Social Protection [2015] 4 I.R. 167 (High Court).
441 Fennelly, D. (2013) ‘Selected Issues in Irish Equality Case Law 2008-2011’, Equality Authority, Dublin.
442 Equinet webpage ‘Equality Bodies’.
443 European Commission (2014), The EU Justice Agenda for 2020 - Strengthening Trust, Mobility and Growth within the Union
COM(2014) 144 final, p. 6.
444 European Network of Equality Bodies (Equinet) (2014) Equality Bodies and the Gender Goods and Services Directive,
November 2014.
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range: supervisory authorities (such as financial authorities),445 consumer protection bodies, ombudspeople,
social partners (e.g. through collective agreements) and NGO/civil society organisations. In some countries
their work has led to tangible results. For example, in Czechia, the Czech Trade Organisation fined a hotel
that had declared on its website that it was only for adult clients.446 Although this was, on the face of it,
a gender neutral measure, it could have had a greater impact on single parent families, which are often
led by women.
Consumer protection groups are a ‘voice’ in many countries. In Hungary from 2017, the National Consumer
Protection Authority’s duties have been transferred to local governmental offices with the possibility to
make an appeal to regional governmental offices. According to the Act on Consumer Protection,447 if the
authority establishes a breach of the provisions guaranteeing consumers’ rights (including the requirement
of non-discrimination), it may apply a number of sanctions, including a fine, the maximum amount of
which is determined by the annual revenue of the service provider concerned. In Austria, remedies for
discrimination concerning access to goods and services have also been taken up by consumer protection
groups and tenant protection groups.448
In Belgium, bodies that are active in ensuring gender equality in this field range from the consumer
protection body Test Achats, to supervisory authorities in the field of financial services, to the gender
equality body (Gender Institute), which can issue opinions on different matters related to access to good
and services to the Higher Council for the Audiovisual Sector (CSA in the French Community).
In other countries, NGOs have been very proactive (e.g. Bulgaria, Estonia, Portugal). In Romania,
NGOs have produced research on access to reproductive healthcare services for women, including
women from vulnerable groups. For example, the feminist NGO FILIA carried out research in the field
of women’s access to legal abortion before and during the COVID-19 pandemic, in the context of entire
public hospitals refusing to provide legal abortion on request, based on doctors’ personal reasons (some
of them invoking their religious beliefs).449 The human rights NGO ECPI carried out research in the field of
access to reproductive healthcare for women living with HIV.
Finally, there are examples where the principle of gender equality has been enforced by other actors,
although this might has not necessarily happen with the specific aim of complying with the Directive. For
example, in France, the multinational company, L’Oreal, has recently initiated a marketing study on the
effect of gender on the commercialisation of their products. This provides evidence that, potentially, the
Directive can have further-reaching consequences.

445 For example, in the UK, the Financial Services Ombudsman hears complaints about discrimination/breaches of the Equality
Act 2010 in the context of financial services. However, in the view of the Ombudsman, this is limited to taking potential
discrimination into account in a determination of what is ‘fair and reasonable’ and does not extend to making a formal
determination that the Equality Act is engaged or has been breached. See for example: https://www.parliament.uk/
globalassets/documents/commons-committees/treasury/Correspondence/Financial-Ombudsman-to-Chair-regardingvulnerable-customers.pdf.
446 Information available in the local media: www.i60.cz/clanek/detail/21095.
447 Hungary, Act CLV of 1997 on Consumer Protection (1997. évi CLV. törvény a fogyasztóvédelemről), 23 December 1997, 45/A(3)(f).
448 See for example, Arbeiterkammer.
449 See also the discussion in Section 2.3.4 (Healthcare services) above.
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In light of the discussion carried out in this report, this final section seeks to evaluate the role that the
Goods and Services Directive has played in furthering gender equality in the EU and, more importantly, in
the Member States. For this purpose, it starts by highlighting the potential of the Directive. Against this
background, it looks at whether the Directive has fulfilled its potential and, if this is not the case, it seeks
to identify the reasons. Ultimately, this part aims to make concrete recommendations to ensure that the
Directive can contribute to the full achievement of gender equality across Europe in the future. These
recommendations are signposted, where relevant, throughout this part. In order to be as clear as possible,
they also include the relevant articles of the Directive. The aim of the recommendations is to highlight the
areas that need to be addressed. Their practical implementation depends on the legal instruments that
will be used to action them. There are essentially three ways to do so, which are further discussed in the
final section of this part: either with soft law, by the amending the current Directive, or with the enactment
of a new Directive. Each of these methods has positive and negative elements that need to be carefully
analysed and weighed. The report concludes that changes are more likely to occur by using soft law. This
is essentially for two reasons: first, to amend the existing Directive or to enact a new one is technically
and politically complex and time consuming; secondly, as the vast majority of the recommendations are
based on clarification of terminology and situations, soft law is an apt instrument.

3.1 The Goods and Services Directive as a paradigm shift measure?
Gender equality is one of the success stories450 of EU law and one of the most developed areas of
equality. Since the introduction of Article 119 EEC that simply incorporated the principle of equal pay
for equal work,451 the European political institutions have gradually developed a set of measures that
have contributed to further gender equality in the Member States. Thanks to the driving impetus of EU
law, legislation is now in place to ensure that women can enter the employment market without the fear
of being discriminated against, and knowing that they are entitled to the same pay for the same work
and work of equal value, that they can participate in pension schemes on the same terms as men and
are now in the position to take time off work to look after their young families without jeopardising their
career. Of course, problems remain: for example, the gender pay gap, although reduced, still exists and
women continue to be the main providers of informal care. That said, it is important to emphasise that
gender equality in the employment market is a well-established principle. However, whilst discrimination
in the workplace has long been on the agenda and therefore routinely tackled, this has not always been
the case when discrimination takes place outside the workplace. Furthermore, discrimination in relation
to goods and services can be more difficult for the stakeholders to understand and thus to identify. For
example, if a disabled person cannot access a shop because of the lack of wheelchair facilities, both the
individual affected and the shop owner may well be aware that to have such facilities is a legal right and
requirement. However, if parents find it difficult to access a shop because it is too difficult to enter with a
pram, they will not necessarily think that that is a legal entitlement. By bringing the principle of equality
beyond the market to areas of everyday life, the Goods and Services Directive is truly a paradigm shift. In
doing so it follows, and at the same time is supported by, the pattern of the development of the EU itself.
Born as a market-oriented organisation, the EU has today placed the protection of fundamental rights,452
in particular gender equality, at its core. This is evident not only in the evolution of the Treaties, but also
in milestone documents such as the Charter of Fundamental Rights and more recently the European Pillar
of Social Rights and in the legislative instruments recently enacted.453

450 Prechal, S. (2004) ‘Equality of Treatment, Non-Discrimination and Social Policy: Achievements in three Themes’, 41 Common
Market Law Review, pp. 533-551.
451 Barnard, C. (1996) ‘The Economic Objectives of Article 119’ in Hervey, T. O’Keeffe, D. Sex Equality in the European Union,
(Wiley), pp. 321-334.
452 See for example Articles 2 and 3 TEU.
453 See for example Directive (EU) 2019/1158 (the Work-Life Balance Directive).
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By extending the principle of gender equality to areas that are not covered by other instruments, the Goods
and Services Directive can play an important role within the EU equality law architecture in unveiling and
eradicating discriminatory practices – it can be ‘gap filling’.454 Indeed, the Directive has already proven to
be an apt instrument to fill gaps that had previously been left outside the scope of EU equality law, for
example access to financial services, such as mortgages and loans. But the Goods and Services Directive
can do more: it has the potential to be applied to areas that, although not expressly covered, there is
no reason to exclude, such as healthcare, housing and transport. Indeed, some Member States already
apply the principle of gender equality to those areas. Furthermore, recent technological developments
have highlighted the potential to reach new areas, including digital platforms, artificial intelligence and
algorithms. In other words, the Directive can fill the gap left open by other EU legislative measures, thus
expanding the range of situations where individuals can benefit from protection.
Another less explored but by no means less important area where the Directive could have a considerable
impact is the fight against structural stereotypes. These are invisible forces that can have very visible
effects on and damaging consequences for individuals’ lives. The Directive can play a role in demystifying
preconceptions around women: for example that, due to family and caring responsibilities, they will not
earn enough to pay a mortgage or that women are presumed to care more about their appearance and
therefore would be willing to pay more for care products and thus they can be charged more. The Directive
can also contribute to harnessing the concepts of harassment, sexual harassment and instruction to
discriminate in EU law. These are attacks on the human dignity of an individual and the fact that the
Directive reiterates that they are forms of discrimination is very important as it further highlights the
potential of these concepts.
Finally, the Directive has the potential to enhance our understanding of how the principle of gender
equality works outside and inside the workplace. If the Directive is truly to bring the principle of gender
equality outside the realm of the workplace, it needs to be better connected with the other EU equality
instruments, because gender equality outside the workplace complements the achievement of equality
in the workplace.

3.2 The story so far …
There are several positive developments to celebrate that have, albeit sometimes indirectly, been triggered
by the Directive. Certainly, certain topics (such as transgender rights) are now more visible and widely
discussed.455 In the main, Member States have reported engaging with issues relevant to the Directive
in a way that de facto goes above and beyond both its personal and material scope. For example, it is
not unusual for Member States to extend the protection against discrimination in the areas of media,
education and advertising content (Belgium, Bulgaria, Croatia, Denmark, Estonia, Hungary, Iceland,
Latvia, Lithuania, Malta, Slovakia, Slovenia, Spain). Equally, it is not unusual for them to extend
the protection against discrimination when accessing and supplying goods and services to the ground of
sexual orientation. This is important because although the Framework Employment Directive456 covers
sexual orientation, it does not do so in relation to goods and services.
Yet despite the Directive’s influence and ambition, can we say that the ‘moral and legal obligation’ that
compelled the Commission to introduce the Goods and Services Directive almost two decades ago has
been fulfilled?457 In light of the discussion above, which has been informed by the national experts’
454 McColgan, A. (2004) Evidence taken before the select Committee of the European Union, House of Lords, Equal Gender
Access to Goods and Services, 12 May 2004.
455 See van den Brink, M., Dunne, P. (2018) Trans and intersex equality rights in Europe – a comparative analysis, European
network of legal experts in gender equality and non-discrimination; see also Dunne, P. (2020), Sexual orientation
discrimination law outside the labour market, European network of legal experts in gender equality and non-discrimination.
456 Council Directive 2000/78 of 27 November 2000 establishing a general framework for equal treatment in employment and
occupation OJ L 3030/16.
457 Proposal for a Council Directive implementing the principle of equal treatment between women and men in the access to
and supply of goods and services. COM92003)657final, Brussels 5.11.2003.
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reports, academic literature and available case law and policy documents, this report argues that the
Goods and Services Directive has not been the success that was initially hoped. To an extent, in some
countries (e.g. Denmark, Finland, the Netherlands, Norway,) greater awareness of the principle of
gender equality in general resulted in a positive impact on the specific form of discrimination in relation to
goods and services. Thus, to a certain extent, protection against discrimination in this field already existed.
But on the whole, the reports from the national experts show that, across Europe, discrimination based
on sex continues to occur when accessing or supplying goods and services. Equally harmful instances
of sexism, gender stereotypes, harassment, and sexual harassment, in particular in public spaces such
as transport, restaurants, shops and leisure venues, also continue to occur on a regular basis although,
they are often at best ignored and at worst simply tolerated in the society. There is no single specific
reason that explains this, but rather a set of complex and intertwined situations linked to both the EU and
to Member States. At EU level there are ‘historical’ political reasons that led to difficult compromises
when the Directive was negotiated and drafted that have, de facto, watered down the initial proposal.458
As a result, in comparison with the other Article 13 (now Article 19 TFEU) directive, namely the Racial
Equality Directive, the Goods and Services Directive prohibits discrimination in a narrower range of areas
by excluding education, and media and advertising content, and the rationale for these differences is
difficult to comprehend. Furthermore, the technological developments that have taken place since its
implementation have challenged its very role and have raised the question of how this instrument can be
adapted or interpreted in such a way as to address them. In other words, the Goods and Services Directive
continues to carry an aura of ‘unfinished business’.
As for the Member States, the experts are broadly in agreement that, despite its potential, the Directive
is, at best, ‘underused’ and ‘unknown’ (Belgium). As the Croatian experts put it, ‘the national context
and application of Directive 2004/113/EC have not been able to provide a spark to lighten [its] unrealised
potential’, which has therefore been ‘negligible’. There is general consensus that, apart from Article 5 on
actuarial factors and the Test-Achats case (e.g. Greece, Portugal, Sweden), the Goods and Services
Directive, has not had a great deal of effect. In other words, for the time being, discrimination against
gender in access and supply of goods and services is ‘not at the forefront of the social justice struggle’
(Hungary).
Needless to say, this can have a real and detrimental impact on individuals’ lives.

3.3 Looking ahead: towards a more effective Goods and Services Directive
The remaining question is how it is possible to move forward. In other words: how can it be ensured that
the Goods and Services Directive fully reaches its ‘gap filling’ potential? This report has identified several
areas that need to be addressed. Before looking at the substance of specific changes, it is important
to assess how these can be implemented in practice. This section will start by looking at three possible
methods. After that, it will offer some concrete recommendations.

3.3.1 How changes can be introduced
In order to ensure that the areas and changes identified do not remain simply a ‘wish list’, it is important
to establish how they can realistically be implemented. As mentioned above, there are essentially three
ways in which meaningful changes could be introduced: by soft law, by amending Directive 2004/113/EC,
or by the introducing a new Goods and Services Directive.
Considering that clarification of existing provisions is what is mainly needed, perhaps the easiest and
short-term solution would be the use of soft law. This would take the form of Commission guidelines,
458 Krois, C. (2006) ‘Directive 2004/113/EC on Sexual Equality in Access to Goods and Services: Progress or Impasse in European
Sex Discrimination Law?’, Columbia Journal of European Law, pp. 323-338.
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as was the case in 2012, in relation to Article 5 and the Test Achats case.459 Although not binding,
guidelines aim to facilitate compliance and understanding at national level of specific issues. Guidelines
could, for example, clarify both the personal and material scope of the Directive and raise awareness of
the relevant rights and duties. The Commission’s evaluative reports460 could also help in this context;461
however, these serve an altogether different purpose. They are indeed evaluative, thus their main aim is to
monitor the application of the Directive in the Member States, rather than to offer guidelines. Monitoring
is certainly a valuable first step in collecting data and providing an overall picture, but Member States
need practical guidance. Furthermore, although the most recent evaluative report available provides
important information, it has not clarified all the issues identified in this report. A further report was
expected in 2020, which, when available, will hopefully offer more clarification.
Clarification will potentially lead to better understanding and more awareness of the relevant rights
amongst the stakeholders, which in turn could lead to more case law at national level, and more requests
for preliminary rulings to the CJEU. Indeed, as discussed in this report, so far the only preliminary reference
in connection with the Directive – the Test Achats case – has proven effective.
A further way to implement these changes can be brought about with a revision and partial amendment
of the existing Directive. This would allow the explicit inclusion of specific new areas, (e.g. the online
environment), amendments to existing provisions (e.g. Article 3(3) to include education and the content
of the media and advertising in the scope of the Directive) and the incorporation of relevant CJEU case
law (e.g. by deleting Article 5(2) from the Directive). This approach would have benefits, given that the
changes would be incorporated in the Directive and, as such, would be binding on the Member States.
That said, there is no guarantee that such an approach would be successful, in the sense that it might not
be able to cover all the areas in need of revision that have been discussed in this report.462 Furthermore,
while the current Directive is based on Article 13 (now 19 TFEU), it is not certain whether its changes could
be comprehensive enough.
As such, a long-term and more drastic solution to address the issues discussed in this report would be the
adoption of a new Directive that would ideally also cover other grounds of discrimination, in addition
to sex, to fully realise its potential. Such an extreme solution is not novel. For example, this happened
recently in the case of the Parental Leave Directive 2010/18. The recently adopted Work-Life Balance
Directive463 has a much broader personal scope (e.g. workers that are carers have been regulated for the
first time) and material scope of application (e.g. carers leave as well as leave for fathers that is now
provided as an individual right).
Furthermore, to introduce a new Directive could also be supported by the fact that the EU landscape has
changed since 2004. At the time of writing there is a renewed emphasis on the protection of fundamental
rights in general, and gender equality in particular. The European Charter of Fundamental Rights is now
459 European Commission, Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats), OJ C 11/1, 13.01.2012.
460 Article 16(1) of the Goods and Services Directive states that: ‘Member States shall communicate all available information
concerning the application of this Directive to the Commission, by 21 December 2009. and every five years thereafter. The
Commission shall draw up a summary report, which shall include a review of the current practices of Member States in
relation to Article 5 with regard to the use of sex as a factor in the calculation of premiums and benefits. It shall submit this
report to the European Parliament and to the Council no later 21 December 2010. Where appropriate, the Commission shall
accompany its report with proposals to modify the Directive’.
461 For example, the 2015 evaluation report clarified that transgender is included in the personal scope of the Directive
and services include health services. European Commission, Report on the application of Council Directive 2004/113/
EC implementing the principle of equal treatment between men and women in the access to and supply of goods and
services COM (2015) 190 final.
462 See for example the failed attempt to amend Council Directive 92/85/EEC on the introduction of measures to encourage
improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding {SEC(2008)2595} {SEC(2008)2596}.
463 Directive (EU) 2019/1158 of the European Parliament and of the Council of 20 June 2019 on work-life balance for parents
and carers and repealing Council Directive 2010/18/EU PE/20/2019/REV/1, OJ [2019] L 188; see also Masselot, A. (2019),
Family leave: enforcement of the protection against dismissal and unfavourable treatment, thematic report, European network
of legal experts in gender equality and non-discrimination.
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binding, and the European Pillar of Social Rights has been adopted. This new momentum might prove
beneficial and pave the way to a new Directive. Indeed, in particular the European Pillar of Social Rights,
proved instrumental in creating the environment that led to the adoption of the Work-Life Balance
Directive.
With that said, this is a complex, long-term process and might not even be feasible. For one, it could
encounter the very same level of discussion and opposition that the negotiation of the present Directive
encountered in the early 2000s and there is the risk that that would lead (again) to a watered down
version of the text.464 Furthermore, it would take at least a few years before changes could become
effective. Therefore, it should only be considered as the very last resort.
In light of this discussion, either some amendments to the current Directive or a soft law approach by
means of Commission guidelines would be preferable. The latter would be simpler, would not necessarily
need engaging in discussion with the Member States and would be available in the short term – but it
would not be legally binding.

3.3.2 Substantive issues that need to be addressed:
This section summarises the areas that need to be addressed and proposes specific measures to achieve
that. It also seeks to identify how they could be implemented, according to the three methods discussed
above.
At the moment, the personal scope of application of the Directive is limited to gender and gender
reassignment; as such it leaves some individuals without protection. It should be expanded to expressly
include transgender and possibly also other situations (e.g. gender identity, gender expression, non-binary)
in line with the Yogyakarta Principles.465 This would reflect the composition of today’s society, capitalise on
the momentum created by the European Pillar of Social Rights, and would extend the protection against
discrimination in access to goods and services to a wider range of individuals.466
RECOMMENDATION 1: In line with the non-binding 2006 Yogyakarta Principles, the Directive should not
only prohibit discrimination on the ground of sex, but also on the grounds of transgender as well as
gender identity and gender expression467 (Article 1 – Purpose).

This could be achieved in the following ways:
Transgender as a ground of discrimination could be expressly included with soft law. Although this
is already mentioned in the 2015 Commission report, it could further be included in Commission
guidelines. It could also be achieved by amending the Directive. The same would apply for other
situations (gender identity and sex characteristics). Either soft law or an amended Directive could
include reference to the CJEU case law,468 as well as to the ECtHR and its case law.
The role of the exemptions under Article 3(3), namely education and the content of media and
advertising, is problematic. At the moment, for example, discrimination on grounds of gender is possible in
464 Caracciolo di Torella, E. (2005) ‘The Goods and Services Directives: Limitations and Opportunities’, Feminist Legal Studies
pp. 337–347.
465 The 2006 Yogyakarta Principles is a soft-law document, written by 29 distinguished human rights experts, which applies
international human rights to sexual orientation and gender identity.
466 See supra Section 2.2 (Personal scope of Directive 2004/113/EC).
467 The inclusion of sexual orientation, however, despite already provided for in some countries (e.g. Norway) is more complex
as it falls outside discrimination on the ground of sex and could potentially undermine the adoption of a horizontal
directive to extend the scope of Directive 2000/78. See the Commission proposal for a Council directive on implementing
the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation
(COM(2008)0426).
468 For example, judgment of 30 April 1996, P. v. S. and Cornwall County Council, C-13/94, ECLI:EU:C:1996:170 and judgment of
27 April 2006, Richards v Secretary for Work and Pensions, C-423/04, ECLI:EU:C:2006:256.
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education. This includes allowing same-sex schools, but also, ‘gendered’ curriculum or simply not ensuring
that children of both sexes have the same opportunities to learn certain subjects and not encouraging
boys or girls to pursue certain subjects. The type of education available to children will influence their
jobs and career path later in life and this, in turn, will affect their pensions and social security status, for
example. Therefore, measures to address gender equality in employment, pensions and social security
will never be completely effective if gender discrimination in education is allowed. Equally, EU law, and
the Goods and Services Directive, prohibits sexual harassment. But at the same time, it is possible to be
portray women in a sexualised and inappropriate way in advertisements. The exclusion from the Directive
of the content of media and advertising leads to the creation of new harmful stereotypes, as well as
retaining existing ones. Thus, a compelling argument can be made to include education and the content
of media and advertising in the scope of the Directive.
RECOMMENDATION 2: To include education, and the content of media and advertising in the scope of
the Directive (Article 3(3) – Scope)

This can be achieved in the following ways:
By using soft law. Commission guidelines could be developed to encourage Member States to include
education, and the content of media and advertising in their national laws. A list of good practices
could also be included. A few Member States already extend protection against discrimination in these
areas.
By amending Article 3 of Directive 2004/113/EC or by adopting a new Directive, to expressly
include these areas.
The scope of the justifications under Article 4(5) of the Goods and Services Directive is arguably
the area that needs most attention. The article provides that differences in treatment can be allowed,
if ‘justified by a legitimate aim and the means of achieving that aim are appropriate and necessary’.469
In most Member States, the domestic law provides for this possibility (Austria, Bulgaria, Croatia,
Cyprus, Czechia, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Italy, Latvia,
Liechtenstein, Luxembourg, Malta, Poland, Slovenia, Spain, UK). However, the application of this
rule can lead to a disparate impact. For example, in the Netherlands, single-sex facilities for changing
rooms, sanitary facilities, dormitories and saunas, beauty and sports contests, as well as facilities for
victims of sexual violence can be included in the justifications. In a similar vein, in Denmark, the Equality
Board has ruled that different changing facilities in sport and leisure activities for men and women can be
offered, as long as they are not provided on more favourable terms to members of one sex. In Norway,
however, it was found that a fitness centre offering reduced subscriptions for women exercising during the
evening amounted to sex discrimination, but this was justified as it was a necessary measure to achieve
the purpose of getting more women to exercise at the centre in the evening. Moreover, men were not
disadvantaged by the offer, and the offer was in any case limited to 50 memberships, thus the advantage
for women was relatively small and limited. In the UK, the Women and Equalities Committee found
evidence that this is an area, ‘where the law is clear but frequently misunderstood and unenforced’.470
There are also many other instances: for example, the Polish expert is aware of potentially discriminatory
practices that are not being challenged (major cinema chains offering film screenings dedicated exclusively
to women, women-only fitness centres and gyms, and separate women’s and men’s hairdressing salons)
and therefore, their aim and proportionality has not been examined.
Furthermore, sometimes the justification under Article 4(5) overlaps with positive action under Article
6. For example, access to certain services to women only for their protection in a situation of need or
469 This was also highlighted by the European Commission, Report on the application of Council Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the access to and supply of goods and
services COM (2015) 190 final, p. 6.
470 House of Commons, Women and Equalities Committee (2019) Enforcing the Equality Act: law and the role of the Equality
and Human Rights Commission, Tenth Report of Session 2017-2019, p. 46.

98

The future of the Goods and Services Directive

risk, such as gender-based violence, is seen as a positive action in one Member State (Spain) and as
a legitimate aim in another (Ireland). Article 4(5) can, de facto, allow Member States to justify direct
discrimination. Thus, the fact that there is no guidance on what is legitimate, appropriate or necessary,
potentially leaves a loophole in the Directive.
In light of the above, guidance on what could be regarded as legitimate, appropriate or necessary is key
to a uniform application of the Directive.
RECOMMENDATION 3: To introduce clarity in the justifications provided by the Directive, in particular in
what is a ‘legitimate aim’ and when it is ‘appropriate’ and ‘necessary’ (Article 4(5) – Principle of Equal
Treatment).

This could be more easily achieved with soft law, specifically Commission guidelines that further
elaborate the content of Recital 16. For example, it should include a clearer explanation of what
constitutes a ‘legitimate aim’. A list of good practices should also be maintained for the Member States
to consult.
Clarification concerning the relationship between justification under Article 4(5) and positive action
under Article 6 would also be welcome.
An amendment to the Directive could introduce setting specific and closed criteria when the
justifications under Article 4(5) can apply. This could be phrased as a ‘genuine requirement’.
In the area of financial services and the use of actuarial factors, the Test Achats case and the related
Commission Guidelines have proven very useful. These however, have mainly impacted on insurance.
Although Article 5 refers to ‘insurance and related financial services’, the national experts report that
there are still situations where women face difficulties in accessing financial products, such as loans.
RECOMMENDATION 4: To issue clarification to ensure the application of gender equality in accessing all
financial contracts. This could be achieved with soft law.

If amending the Directive or enacting a new Directive, Article 5(2) should be deleted.
An amended Article 5 should also explicitly include reference to access to financial services.
Changes in technology mean that there are areas that were not originally contemplated by the
Directive in 2004 as, at that time, they were not developed enough to pose challenges. Today, goods and
services are increasingly offered online and this involves situations related to platforms, AI and profiling.
The principle of gender equality must also be respected in this context.471 Accordingly, there are no
reasons why the Directive should not include these areas and allow them to ‘slip through the net’ because
of a lack of (or insufficient) regulation. On the one hand, regulation in this area (for both platforms and
AI) is increasingly emerging in the Member States, although in some cases, particularly in relation to AI,
this is still in its infancy. In any case, almost all experts report a lack of consideration for gender equality
in the Member States’ (attempted) legal response. On the other hand, the EU is now developing a policy
and legislative framework.472 Nevertheless, at the time of writing, the framework makes only limited
reference to gender equality. In the recent Proposal for a Regulation on harmonised rules on artificial
intelligence (Artificial Intelligence Act) it is acknowledged that the ‘use of AI with its specific characteristics
(e.g. opacity, complexity, dependency on data, autonomous behaviour) can adversely affect a number of
fundamental rights enshrined in the EU Charter of Fundamental Rights and the existing secondary EU
471 Gerards, J. and Xenidis, R. (2020) Algorithmic Discrimination in Europe, thematic report, European network of legal experts in
gender equality and non-discrimination.
472 Proposal for a Regulation of the European Parliament and of the Council laying down harmonised rules on Artificial
Intelligence (Artificial Intelligence Act) and amending certain Union legislative Act, 21 April 2021, Section 1.2, p. 4. See
de Matos Pinto, I. ‘The Draft AI Act: a success sory of Strenghening Parliament’s Right of Legislative Initiative?’ ERA Forum
(forthcoming).
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legislation and states that it ‘seeks to ensure a high level of protection for those fundamental rights
and aims to address various sources of risks through a clearly defined risk-based approach’ and that
it ‘will enhance and promote the protection of the rights protected by the Charter: (…) inter alia, nondiscrimination (Article 21) and equality between women and men (Article 23)’.473 Furthermore, in order
to ensure appropriate and effective enforcement of the requirements and obligations set out by the
Regulation, Recital 79 refers to ‘national public authorities or bodies, which supervise the application
of Union law protecting fundamental rights, including equality bodies’ (emphasis added). Although
this indicates a commitment towards the inclusion of equality, if this is not followed by a strategy, the
protection of gender equality could remain a grey area.
This report has however highlighted the difficulties related to gender equality when it comes to digital
platforms and artificial intelligence, in particular with reference to algorithms. Algorithms are the ‘instructions’
that are given to the machine. They can be entrench and perpetuate gender discrimination, either because of
the (conscious or unconscious) attitude of their creator, or because they are biased in some way.
Furthermore, there are other areas, such as healthcare, housing and transport, that would benefit from
clarification of the relevance of the principle of gender equality.
RECOMMENDATION 5: The Directive should play a clearer role in relation to access and supply of goods
and services in the online environment by clarifying that the principle of gender equality must be
respected there in the same way as in the more traditional physical environment. For example, in the
online environment, gender discrimination can occur because systems might be set up with input from
biased data. This could happen for different reasons, inter alia, the AI system ‘learns’ new biases in the
machine learning process that can lead to stereotypes or the human interaction is biased.

This can be achieved in the following ways:
By using soft law to ensure that Member States are aware that gender equality must also be respected
in the online environment. This could also be complemented by monitoring the application of new
instruments and their potential interaction with the Goods and Services Directive and by introducing
specific reference to the Goods and Services Directive in new relevant legislative proposals (for example
the Artificial Intelligence Act).
RECOMMENDATION 6: To expressly introduce healthcare, housing and transport into the scope of the

Directive.
This could be achieved with an amendment to the Directive or the introduction of a new Directive
that mirrors Article 3 (Scope) of the Racial Equality Directive: (h) access to and supply of goods and
services which are available to the public, including housing.
It could also be achieved using soft law, specifically Commission guidelines that clarify that these
areas are included.
In turn, this would be a first step to achieving better coordination between the EU equality directives
and would also go some way towards clarifying the role of the Goods and Services Directive within
the EU equality law framework: in particular, what it adds to the existing equality acquis. In other words,
a more holistic approach with situations addressed in other equality directives is needed. Notably, the
Racial Equality Directive protects against discrimination on the grounds of race and ethnic origin both
in and outside the market, whilst the prohibition against gender discrimination is to be found in several
instruments. This would not necessarily be problematic if the protection covered the same situations.
Unfortunately, at the time of writing, this is not the case, which sends the message that some types

473 Proposal for a Regulation of the European Parliament and of the Council laying down harmonised rules on Artificial
Intelligence (Artificial Intelligence Act) and amending certain Union legislative Act, 21 April 2021, p. 11.
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of discrimination are regarded as more important and ‘worthy’ than others. For example, why is
discrimination on the ground of race prohibited in education but the same is not true for discrimination
on the ground of gender? Why is there protection against discrimination on grounds of sexual orientation
in the workplace but not when accessing goods and services? It is important to stress that discrimination
within and outside the context of employment are two faces of the same coin.474 Gender equality will not
be achieved if women are not discriminated against in the workplace but cannot get a job because they
have not been given the same opportunities as men during their education.
This report has also noted that a growing concern amongst the national experts (e.g. Austria, France,
the Netherlands) is that the scope of the Directive is inherently limited in the sense that it does not
cover other grounds, such as age, race or sexual orientation. Although the Racial Equality Directive covers
discrimination in access to goods and services that still does not allow for a more intersectional approach
in discrimination against goods and services.475 The Polish expert expressly argues for introducing a
‘comprehensive statutory’ instrument. This would certainly offer a broader protection. However, it would
not necessarily achieve the ‘intersectional approach’ that, arguably, is what is truly needed. Indeed,
particularly when services are delivered online, individuals can be discriminated against for a variety
of interconnected reasons that often are not confined to the single category of gender. For example,
algorithmic discrimination and ethnic and gender profiling can result in gender discrimination in terms
of access to a mortgage or a loan targeting women, as well as against women of certain origins/race/
faith. In its current form, the Directive does not cover such situations, which inherently limits its scope of
application. That said, the complexity of achieving that coverage has already been documented.476
RECOMMENDATION 7: Legal recognition should be given to the fact that in relation to goods and
services, individuals can be discriminated against for reasons other than gender and that, at times, the
different grounds would interact.

This could be achieved with soft law. Commission guidelines could direct Member States to be alerted
to intersectional discrimination in the field.
It could also be achieved with the adoption of a new Directive that would expand the legal base so
as to include other grounds of discrimination.
There are also other factors that explain why national legislation on goods and services is not as effective
as other equality instruments. To start with, on a general level, other legislative instruments, such as the
general national equality acts, are considered better suited to address issues related to gender equality,
including in discrimination in the area of goods and services (e.g. Czechia). Indeed, in some countries,
the experts felt that there is a lack of attention by the Governments to discrimination in the specific
area of access to and supply of goods and services (e.g. Spain). For example, in Bulgaria, no positive
action measures have been enacted to enhance gender equality in this area, nor has any data relative
to monitoring this instrument been published; in Czechia ‘there is quite a strong scepticism towards
discrimination [legislation]’.477 In the same vein, in Estonia, there is very little discussion in the Parliament
and almost none among local councillors, and policy makers.
Furthermore, in some countries, complaints to the equality ombudsman concerning issues such as cheaper
happy hour offers for women and differential pricing of hairdressing are perceived as ‘trivial’ (Finland).
The Belgian expert noted that complaints in areas that mainly affect women (e.g. hairdressing, ‘pink tax’
on certain products) receive very little attention in comparison to complaints in areas that also involve
474 This was already expressed in the European Social Agenda [2001] OJ C157/4.
475 Also note the Proposal for a Council Directive implementing the principle of equal treatment between women and men in
the access to and supply of goods and services. COM(2003)657final, Brussels 5.11.2003, p. 4.
476 Fredman S. (2016), Intersectional discrimination in EU gender equality and non-discrimination law, thematic report,
European network of legal experts in gender equality and non-discrimination.
477 At the time of the implementation of the Directive, President Klaus, described it as ‘unnecessary, counterproductive and
bad’ and that ‘its impact would be very problematic’; see Eurofound (2008) Anti-discrimination law still in limbo.
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men, such as access fees for men in respect of leisure activities (e.g. nightclubs). In these cases, some
experts feel that discrimination against men is perhaps more visible (Belgium, Croatia).
A further reason for the Directive’s ineffectiveness is a general lack of awareness among all stakeholders. In
certain cases, both the general public (Cyprus) as well as the specific victims of this form of discrimination,
seem unaware of their rights and this might well be because certain issues are not necessarily perceived
as discriminatory or as only minor issues. The Greek expert reports a case of discrimination when trying
to access medical services (specifically, legally allowed termination of a pregnancy). The national equality
body (the Ombudsman for the implementation of Directive 2004/113 in the public sector), did not identify
it as an issue that could have been prohibited by the Goods and Services Directive, but for the expert this
was clearly the case. Low awareness is made worse by the fact that in certain countries research in this
area is lacking (Bulgaria, UK).
In turn, the lack of awareness can partly explain the lack of national case law that would allow stakeholders
to ‘test’ the effectiveness of the Directive (Belgium, Croatia, Sweden, UK).
Needless to say, these underlying factors can substantially weaken the potential and effectiveness of the
Directive. A first step towards addressing the situation could be to raise awareness of the specific rights
amongst all stakeholders.
RECOMMENDATION 8: To enhance awareness of the relevant rights and duties among all stakeholders;
enhancing the awareness of consumers (both service users and buyers of goods) of their rights to
equal treatment when accessing goods and services and raising the awareness of service providers
of limits and conditions for differential treatment. Equality bodies and other bodies, such as NGOs and
consumer protection bodies could play a particularly valuable role in raising awareness.478 This could
be achieved with soft law.

Finally, this report has identified issues related to the practical application of the Directive in the Member
States. National experts have highlighted a complex situation, involving hurdles that need to be overcome
in pursuing a claim of gender discrimination in relation to goods and services. These range from the length
of the proceedings (Croatia, Germany), limited numbers of lawyers willing or competent to address this
type of discrimination (Germany), to high litigation costs (Latvia) and time limits (Ireland). When a
case reaches either the equality body or the tribunal/court, there is a lack of effective compensation in
comparison to the level of compensation awarded in the field of employment. This is perhaps due to the
fact that discrimination in employment might result in loss of income, thus the perception that it is more
important (Denmark, Finland). Nonetheless, if compensation is low or inadequate, it is doubtful whether
it can have a deterring effect. In some cases, compensation on paper is adequate but is seldomly applied
in practice (Spain).
RECOMMENDATION 9: To enhance the practical application of the Directive as to ensure the application
of gender equality, rights must be effectively protected. This could be achieved with soft law.

In this case, amending the Directive or introducing a new one would not be particularly effective,
as the law ‘on paper’ already exists.
In conclusion, Directive 2004/113/EC is an important instrument that could enhance social inclusion, build a
‘culture of rights’, and further promote the meaningful participation of all groups in society and ultimately
the economy. This is a forgotten directive with a great deal of potential. It can be seen as the missing piece
of the sophisticated EU equality jigsaw, which could support other EU equality legal instruments and ensure
that the principle of gender equality is not merely applied in the working environment. Last, but not least, it
could go a long way towards addressing the challenges posed by an increasingly digitalised society.
478 A good example is the TGEU’s Activist’s Guide on Trans People’s Rights under EU Law, 2015.
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Official Journal of the European Union

L 373/37

COUNCIL DIRECTIVE 2004/113/EC
of 13 December 2004
implementing the principle of equal treatment between men and women in the access to and
supply of goods and services
European Convention for the Protection of Human
Rights and Fundamental Freedoms, to which all
Member States are signatories.

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community and in particular Article 13(1) thereof,
(3)

While prohibiting discrimination, it is important to
respect other fundamental rights and freedoms,
including the protection of private and family life and
transactions carried out in that context and the freedom
of religion.

(4)

Equality between men and women is a fundamental
principle of the European Union. Articles 21 and 23 of
the Charter of Fundamental Rights of the European
Union prohibit any discrimination on grounds of sex
and require equality between men and women to be
ensured in all areas.

(5)

Article 2 of the Treaty establishing the European
Community provides that promoting such equality is
one of the Community's essential tasks. Similarly,
Article 3(2) of the Treaty requires the Community to
aim to eliminate inequalities and to promote equality
between men and women in all its activities.

(6)

The Commission announced its intention of proposing a
directive on sex discrimination outside of the labour
market in its Communication on the Social Policy
Agenda. Such a proposal is fully consistent with
Council Decision 2001/51/EC of 20 December 2000
establishing a Programme relating to the Community
framework strategy on gender equality (2001-2005) (4)
covering all Community policies and aimed at
promoting equality for men and women by adjusting
these policies and implementing practical measures to
improve the situation of men and women in society.

(7)

At its meeting in Nice of 7 and 9 December 2000, the
European Council called on the Commission to reinforce
equality-related rights by adopting a proposal for a
directive on promoting gender equality in areas other
than employment and professional life.

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Parliament (1),

Having regard to the Opinion of the European Economic and
Social Committee (2),

Having regard to the opinion of the Committee of the
Regions (3),

Whereas:

(1)

(2)

In accordance with Article 6 of the Treaty on European
Union, the Union is founded on the principles of liberty,
democracy, respect for human rights and fundamental
freedoms and the rule of law, principles which are
common to the Member States, and respects fundamental
rights as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms
and as they result from the constitutional traditions
common to the Member States as general principles of
Community law.

The right to equality before the law and protection
against discrimination for all persons constitutes a
universal right recognised by the Universal Declaration
of Human Rights, the United Nations Convention on
the Elimination of all forms of Discrimination Against
Women, the International Convention on the Elimination
of all forms of Racial Discrimination and the United
Nations Covenants on Civil and Political Rights and on
Economic, Social and Cultural Rights and by the

(1) Opinion delivered on 30 March 2004 (not yet published in the
Official Journal).
(2) OJ C 241, 28.9.2004, p. 44.
(3) OJ C 121, 30.4.2004, p. 27.
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(8)

The Community has adopted a range of legal instruments
to prevent and combat sex discrimination in the labour
market. These instruments have demonstrated the value
of legislation in the fight against discrimination.

(9)

Discrimination based on sex, including harassment and
sexual harassment, also takes place in areas outside of the
labour market. Such discrimination can be equally
damaging, acting as a barrier to the full and successful
integration of men and women into economic and social
life.

(10)

Problems are particularly apparent in the area of the
access to and supply of goods and services. Discrimination based on sex, should therefore be prevented and
eliminated in this area. As in the case of Council
Directive 2000/43/EC of 29 June 2000 implementing
the principle of equal treatment between persons irrespective of racial and ethnic origin (1), this objective can
be better achieved by means of Community legislation.

(11)

Such legislation should prohibit discrimination based on
sex in the access to and supply of goods and services.
Goods should be taken to be those within the meaning
of the provisions of the Treaty establishing the European
Community relating to the free movement of goods.
Services should be taken to be those within the
meaning of Article 50 of that Treaty.

(12)

To prevent discrimination based on sex, this Directive
should apply to both direct discrimination and indirect
discrimination. Direct discrimination occurs only when
one person is treated less favourably, on grounds of
sex, than another person in a comparable situation.
Accordingly, for example, differences between men and
women in the provision of healthcare services, which
result from the physical differences between men and
women, do not relate to comparable situations and
therefore, do not constitute discrimination.

(13)

(14)

The prohibition of discrimination should apply to
persons providing goods and services, which are
available to the public and which are offered outside
the area of private and family life and the transactions
carried out in this context. It should not apply to the
content of media or advertising nor to public or private
education.

21.12.2004

action. An individual who provides goods or services
may have a number of subjective reasons for his or
her choice of contractual partner. As long as the
choice of partner is not based on that person's sex,
this Directive should not prejudice the individual's
freedom to choose a contractual partner.

(15)

There are already a number of existing legal instruments
for the implementation of the principle of equal
treatment between men and women in matters of
employment and occupation. Therefore, this Directive
should not apply in this field. The same reasoning
applies to matters of self-employment insofar as they
are covered by existing legal instruments. The Directive
should apply only to insurance and pensions which are
private, voluntary and separate from the employment
relationship.

(16)

Differences in treatment may be accepted only if they are
justified by a legitimate aim. A legitimate aim may, for
example, be the protection of victims of sex-related
violence (in cases such as the establishment of singlesex shelters), reasons of privacy and decency (in cases
such as the provision of accommodation by a person
in a part of that person's home), the promotion of
gender equality or of the interests of men or women
(for example single-sex voluntary bodies), the freedom
of association (in cases of membership of single-sex
private clubs), and the organisation of sporting activities
(for example single-sex sports events). Any limitation
should nevertheless be appropriate and necessary in
accordance with the criteria derived from case law of
the Court of Justice of the European Communities.

(17)

The principle of equal treatment in the access to goods
and services does not require that facilities should always
be provided to men and women on a shared basis, as
long as they are not provided more favourably to
members of one sex.

(18)

The use of actuarial factors related to sex is widespread in
the provision of insurance and other related financial
services. In order to ensure equal treatment between
men and women, the use of sex as an actuarial factor
should not result in differences in individuals' premiums
and benefits. To avoid a sudden readjustment of the
market, the implementation of this rule should apply
only to new contracts concluded after the date of transposition of this Directive.

All individuals enjoy the freedom to contract, including
the freedom to choose a contractual partner for a trans-

(1) OJ L 180, 19.7.2000, p. 22.
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Certain categories of risks may vary between the sexes. In
some cases, sex is one but not necessarily the only determining factor in the assessment of risks insured. For
contracts insuring those types of risks, Member States
may decide to permit exemptions from the rule of
unisex premiums and benefits, as long as they can
ensure that underlying actuarial and statistical data on
which the calculations are based, are reliable, regularly
up-dated and available to the public. Exemptions are
allowed only where national legislation has not already
applied the unisex rule. Five years after transposition of
this Directive, Member States should re-examine the justification for these exemptions, taking into account the
most recent actuarial and statistical data and a report
by the Commission three years after the date of transposition of this Directive.

Less favourable treatment of women for reasons of
pregnancy and maternity should be considered a form
of direct discrimination based on sex and therefore
prohibited in insurance and related financial services.
Costs related to risks of pregnancy and maternity
should therefore not be attributed to the members of
one sex only.

Persons who have been subject to discrimination based
on sex should have adequate means of legal protection.
To provide a more effective level of protection, associations, organisations and other legal entities should
also be empowered to engage in proceedings, as the
Member States so determine, either on behalf or in
support of any victim, without prejudice to national
rules of procedure concerning representation and
defence before the courts.

(22)

The rules on the burden of proof should be adapted
when there is a prima facie case of discrimination and
for the principle of equal treatment to be applied effectively, the burden of proof should shift back to the
defendant when evidence of such discrimination is
brought.

(23)

The effective implementation of the principle of equal
treatment requires adequate judicial protection against
victimisation.

(24)

With a view to promoting the principle of equal
treatment, Member States should encourage dialogue
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with relevant stakeholders, which have, in accordance
with national law and practice, a legitimate interest in
contributing to the fight against discrimination on
grounds of sex in the area of access to and supply of
goods and services.

(25)

Protection against discrimination based on sex should
itself be strengthened by the existence of a body or
bodies in each Member State, with competence to
analyse the problems involved, to study possible
solutions and to provide concrete assistance for the
victims. The body or bodies may be the same as those
with responsibility at national level for the defence of
human rights or the safeguarding of individuals' rights,
or the implementation of the principle of equal
treatment.

(26)

This Directive lays down minimum requirements, thus
giving the Member States the option of introducing or
maintaining more favourable provisions. The implementation of this Directive should not serve to justify any
regression in relation to the situation, which already
prevails in each Member State.

(27)

Member States should provide for effective, proportionate
and dissuasive penalties in cases of breaches of the obligations under this Directive.

(28)

Since the objectives of this Directive, namely to ensure a
common high level of protection against discrimination
in all the Member States, cannot be sufficiently achieved
by the Member States and can, therefore, by reason of
the scale and effects of the action, be better achieved at
Community level, the Community may adopt measures,
in accordance with the principle of subsidiarity as set out
in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article,
this Directive does not go beyond what is necessary in
order to achieve those objectives.

(29)

In accordance with paragraph 34 of the interinstitutional
agreement on better law-making (1), Member States are
encouraged to draw up, for themselves and in the interest
of the Community, their own tables, which will, as far as
possible, illustrate the correlation between the Directive
and the transposition measures and to make them public,

(1) OJ C 321, 31.12.2003, p. 1.
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provide goods and services, which are available to the public
irrespective of the person concerned as regards both the public
and private sectors, including public bodies, and which are
offered outside the area of private and family life and the transactions carried out in this context.

HAS ADOPTED THIS DIRECTIVE:

CHAPTER I
GENERAL PROVISIONS

2.
This Directive does not prejudice the individual's freedom
to choose a contractual partner as long as an individual's choice
of contractual partner is not based on that person's sex.

Article 1
Purpose
The purpose of this Directive is to lay down a framework for
combating discrimination based on sex in access to and supply
of goods and services, with a view to putting into effect in the
Member States the principle of equal treatment between men
and women.

3.
This Directive shall not apply to the content of media and
advertising nor to education.

4.
This Directive shall not apply to matters of employment
and occupation. This Directive shall not apply to matters of selfemployment, insofar as these matters are covered by other
Community legislative acts.

Article 2
Definitions
For the purposes of this Directive, the following definitions shall
apply:

Article 4
Principle of equal treatment
1.
For the purposes of this Directive, the principle of equal
treatment between men and women shall mean that

(a) direct discrimination: where one person is treated less
favourably, on grounds of sex, than another is, has been
or would be treated in a comparable situation;

(a) there shall be no direct discrimination based on sex,
including less favourable treatment of women for reasons
of pregnancy and maternity;

(b) indirect discrimination: where an apparently neutral
provision, criterion or practice would put persons of one
sex at a particular disadvantage compared with persons of
the other sex, unless that provision, criterion or practice is
objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary;

(b) there shall be no indirect discrimination based on sex.

2.
This Directive shall be without prejudice to more
favourable provisions concerning the protection of women as
regards pregnancy and maternity.

(c) harassment: where an unwanted conduct related to the sex
of a person occurs with the purpose or effect of violating
the dignity of a person and of creating an intimidating,
hostile, degrading, humiliating or offensive environment;

3.
Harassment and sexual harassment within the meaning of
this Directive shall be deemed to be discrimination on the
grounds of sex and therefore prohibited. A person's rejection
of, or submission to, such conduct may not be used as a basis
for a decision affecting that person.

(d) sexual harassment: where any form of unwanted physical,
verbal, non-verbal or physical conduct of a sexual nature
occurs, with the purpose or effect of violating the dignity of
a person, in particular when creating an intimidating,
hostile, degrading, humiliating or offensive environment.

4.
Instruction to direct or indirect discrimination on the
grounds of sex shall be deemed to be discrimination within
the meaning of this Directive.

Article 3

5.
This Directive shall not preclude differences in treatment,
if the provision of the goods and services exclusively or
primarily to members of one sex is justified by a legitimate
aim and the means of achieving that aim are appropriate and
necessary.

Scope
1.
Within the limits of the powers conferred upon the
Community, this Directive shall apply to all persons who
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protection against discrimination already afforded by Member
States in the fields covered by this Directive.

Article 5
Actuarial factors
1.
Member States shall ensure that in all new contracts
concluded after 21 December 2007 at the latest, the use of
sex as a factor in the calculation of premiums and benefits
for the purposes of insurance and related financial services
shall not result in differences in individuals' premiums and
benefits.

CHAPTER II
REMEDIES AND ENFORCEMENT

Article 8
2.
Notwithstanding paragraph 1, Member States may decide
before 21 December 2007 to permit proportionate differences
in individuals' premiums and benefits where the use of sex is a
determining factor in the assessment of risk based on relevant
and accurate actuarial and statistical data. The Member States
concerned shall inform the Commission and ensure that
accurate data relevant to the use of sex as a determining
actuarial factor are compiled, published and regularly updated.
These Member States shall review their decision five years after
21 December 2007, taking into account the Commission report
referred to in Article 16, and shall forward the results of this
review to the Commission.

3.
In any event, costs related to pregnancy and maternity
shall not result in differences in individuals' premiums and
benefits.

Member States may defer implementation of the measures
necessary to comply with this paragraph until two years after
21 December 2007 at the latest. In that case the Member States
concerned shall immediately inform the Commission.

Article 6
Positive action

Defence of rights
1.
Member States shall ensure that judicial and/or administrative procedures, including where they deem it appropriate
conciliation procedures, for the enforcement of the obligations
under this Directive are available to all persons who consider
themselves wronged by failure to apply the principle of equal
treatment to them, even after the relationship in which the
discrimination is alleged to have occurred has ended.

2.
Member States shall introduce into their national legal
systems such measures as are necessary to ensure real and
effective compensation or reparation, as the Member States so
determine, for the loss and damage sustained by a person
injured as a result of discrimination within the meaning of
this Directive, in a way which is dissuasive and proportionate
to the damage suffered. The fixing of a prior upper limit shall
not restrict such compensation or reparation.

3.
Member States shall ensure that associations, organisations
or other legal entities, which have, in accordance with the
criteria laid down by their national law, a legitimate interest
in ensuring that the provisions of this Directive are complied
with, may engage, on behalf or in support of the complainant,
with his or her approval, in any judicial and/or administrative
procedure provided for the enforcement of obligations under
this Directive.

With a view to ensuring full equality in practice between men
and women, the principle of equal treatment shall not prevent
any Member State from maintaining or adopting specific
measures to prevent or compensate for disadvantages linked
to sex.

4.
Paragraphs 1 and 3 shall be without prejudice to national
rules on time limits for bringing actions relating to the principle
of equal treatment.

Article 7

Article 9

Minimum requirements

Burden of proof

1.
Member States may introduce or maintain provisions
which are more favourable to the protection of the principle
of equal treatment between men and women than those laid
down in this Directive.

1.
Member States shall take such measures as are necessary,
in accordance with their national judicial systems, to ensure
that, when persons who consider themselves wronged because
the principle of equal treatment has not been applied to them
establish, before a court or other competent authority, facts
from which it may be presumed that there has been direct or
indirect discrimination, it shall be for the respondent to prove
that there has been no breach of the principle of equal
treatment.

2.
The implementation of this Directive shall in no circumstances constitute grounds for a reduction in the level of
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2.
Paragraph 1 shall not prevent Member States from introducing rules of evidence, which are more favourable to
plaintiffs.

3.

Paragraph 1 shall not apply to criminal procedures.

4.
Paragraphs 1, 2 and 3 shall also apply to any proceedings
brought in accordance with Article 8(3).

Article 8(3), providing independent assistance to victims of
discrimination in pursuing their complaints about discrimination;

(b) conducting independent surveys concerning discrimination;

(c) publishing independent reports and making recommendations on any issue relating to such discrimination.

5.
Member States need not apply paragraph 1 to proceedings
in which it is for the court or other competent authority to
investigate the facts of the case.

CHAPTER IV
FINAL PROVISIONS

Article 10

Article 13

Victimisation
Member States shall introduce into their national legal systems
such measures as are necessary to protect persons from any
adverse treatment or adverse consequence as a reaction to a
complaint or to legal proceedings aimed at enforcing
compliance with the principle of equal treatment.

Article 11

21.12.2004

Compliance
Member States shall take the necessary measures to ensure that
the principle of equal treatment is respected in relation to the
access to and supply of goods and services within the scope of
this Directive, and in particular that:

Dialogue with relevant stakeholders

(a) any laws, regulations and administrative provisions contrary
to the principle of equal treatment are abolished;

With a view to promoting the principle of equal treatment,
Member States shall encourage dialogue with relevant stakeholders which have, in accordance with national law and
practice, a legitimate interest in contributing to the fight
against discrimination on grounds of sex in the area of access
to and supply of goods and services.

(b) any contractual provisions, internal rules of undertakings,
and rules governing profit-making or non-profit-making
associations contrary to the principle of equal treatment
are, or may be, declared null and void or are amended.

Article 14

CHAPTER III

Penalties

BODIES FOR THE PROMOTION OF EQUAL TREATMENT

Article 12
1.
Member States shall designate and make the necessary
arrangements for a body or bodies for the promotion,
analysis, monitoring and support of equal treatment of all
persons without discrimination on the grounds of sex. These
bodies may form part of agencies charged at national level with
the defence of human rights or the safeguard of individuals'
rights, or the implementation of the principle of equal
treatment.

Member States shall lay down the rules on penalties applicable
to infringements of the national provisions adopted pursuant to
this Directive and shall take all measures necessary to ensure
that they are applied. The penalties, which may comprise the
payment of compensation to the victim, shall be effective,
proportionate and dissuasive. Member States shall notify those
provisions to the Commission by 21 December 2007 at the
latest and shall notify it without delay of any subsequent
amendment affecting them.

Article 15

2.
Member States shall ensure that the competencies of the
bodies referred to in paragraph 1 include:

Dissemination of information

(a) without prejudice to the rights of victims and of associations, organisations or other legal entities referred to in

Member States shall take care that the provisions adopted
pursuant to this Directive, together with the relevant provisions
already in force, are brought to the attention of the persons
concerned by all appropriate means throughout their territory.
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Article 16
Reports
1.
Member States shall communicate all available information concerning the application of this Directive to the
Commission, by 21 December 2009. and every five years
thereafter.
The Commission shall draw up a summary report, which shall
include a review of the current practices of Member States in
relation to Article 5 with regard to the use of sex as a factor in
the calculation of premiums and benefits. It shall submit this
report to the European Parliament and to the Council no later
21 December 2010. Where appropriate, the Commission shall
accompany its report with proposals to modify the Directive.
2.
The Commission's report shall take into account the viewpoints of relevant stakeholders.
Article 17

L 373/43

When Member States adopt these measures, they shall contain a
reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. The
methods of making such publication of reference shall be laid
down by the Member States.
2.
Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.
Article 18
Entry into force
This Directive shall enter into force on the day of its publication
in the Official Journal of the European Union.
Article 19
Addressees
This Directive is addressed to the Member States.

Transposition
1.
Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 21 December 2007 at the latest. They shall
forthwith communicate to the Commission the text of those
provisions.

Done at Brussels, 13 December 2004.
For the Council
The President
B. R. BOT
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Annex III: Questionnaire on Directive 2004/113/EC
GENERAL
1. When and how has Directive 2004/113/EC been transposed in your Member State? Was new
legislation adopted to implement it?
2.

In your view, has the transposition in national law been satisfactory? If no, please describe briefly
the problems and whether these were identified in the academic or political discussion. Have these
problems been addressed; if so, how?

3.

Have changes in the legislation occurred since the implementation of Directive 2004/113/EC? What
has triggered these changes?

PERSONAL SCOPE OF DIRECTIVE 2004/113/EC
4. Does the national provision in your country specifically implement Article 1 of Directive 2004/113/
EC – or has it been understood by courts or equality bodies – so as to include:
– Transgender1
– LGBT
– Intersex
Are you aware of any instances where the above have been discriminated when accessing goods and
services? If so, please describe these briefly.
5.

Who, in your country is required, under Article 3(1) and (2), to comply with Directive 2004/113?

6.

How does your Member State regulate platforms, more specifically,
– are platforms, such as UBER, Airbnb or Helping, included in your national law transposing Article
3(1) and (2) as services providers or are they regulated by employment and self-employment
legislation?
– Where the national law is unclear, have those cases been clarified by national courts? Please
describe such case law.

MATERIAL SCOPE OF DIRECTIVE 2004/113/EC
7. In your country, have the concepts of ‘goods’ and ‘services’ been defined by either legislation or case
law?
– Has the definition of good evolved since the CJEU has interpreted it as ‘products that can be
valued in money and which are capable as such forming the subject of commercial transaction’?2
– In your view, does the definition of services in Article 57 TFEU as those ‘provided for remuneration,
in so far as they are not governed by the provisions relating to freedom of movement for goods,
capital and persons’ still cover the evolving nature of services?
– Please comment on the impact that Case C-434/15, Asociación Profesional Elite Taxi3 has had
in your country? In particular, has it led to a change in how platforms are viewed and regulated?
8.

Does national legislation implementing Directive 2004/113/EC expressly exclude media, advertising
and education as per Article 3(3) Directive 2004/113/EC or one of these categories?

9.

Does your country exclude other sectors from the scope of the national legislation implementing
Directive 2004/113?

1

See European Commission, Report on the application of Council Directive 2004/113/EC COM(2015) 190 final that clarifies
that gender reassignment is included in the Directive.
Case 7/68 Commission v Italy [1968] ECR 423; see also Case C-2/90 Commission v Belgium [1992] ECR I-4431 (’Waste, whether
recyclable or not, is to be regarded as goods’).
ECLI:EU:C:2017:981.

2
3
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– P
 lease consider in particular those services ‘which are offered outside the area of private and
family life’ (Article 3(2) Directive 2004/111, such as in the health sector.
– Please consider ‘the transactions carried out in [the] context of private and family life’ (Article
3(2) Directive 2004/113), for example of sex-segregated services offered by AirBnb, sports clubs,
etc..
– Please consider also ‘matters of employment and occupation and of self-employment’ (Article 3(4)
Directive 2004/113); are you aware if this exclusion of the scope of the Directive has created
problems in your country in areas such as the platform economy?
10. Are you aware of any national case law that addresses any of the above? If so, please describe the
case(s)
11. In relation to financial services:
– How has the exception of Article 5(2) of Directive 2004/113 been interpreted in your country?
Please report on the implementation of the C-236/09 Test-Achats ruling4 in national legislation; has
national legislation been amended to reflect the ruling and/or has there been relevant case law?
– To what extent did the national legislation take into consideration the Commission guidelines on
the interpretation and application of that Court judgment?
– Are you aware of any other instances of discrimination in the context of financial services (eg.
how mortgages and loans are offered)?
12. Are you aware of any issues concerning access to occupational and private pensions that are
addressed under the national legislation transposing the Directive? In particular,
– has the Test Achats ruling had any wider impact on the area of financial services in your country?
13. Are you aware of any instances where women, transgender or intersex people have been denied
access to reproductive health services (e.g. IVF)? How have such cases been dealt with?
CONCEPTS OF DISCRIMINATION
14. In your country are there any examples of – potentially or established – discriminatory practices in
relation to access to and provision of goods and services? In particular, under the national legislation
and case law, are these considered forms of:
– Direct discrimination as per Article 4(1)(a)5
– Indirect discrimination as per Article 4(1)(b)6
– Harassment as per Article 4(3)7
– Sexual harassment as per Article 4(3)8
– Instruction to discriminate as per Article 4(4)9
– If possible, please provide examples.
15. What in your country has been considered justifiable under Article 4(5)?
– In particular, please consider:
– Does the national law establish exhaustively which legitimate aims can be invoked?
– what may be considered a ‘legitimate aim’?

4

5
6
7
8
9

Case C-236/09, Association Belge des Consommateurs Test-Achats ASBL v Conseil des Ministres [2011] E.C.R. I-773; see
European Commission, Guidelines on the application of Council Directive 2004/113/EC to insurance, in the light of the
judgment of the Court of Justice of the European Union in Case C-236/09 (Test-Achats) OJ C 11/1, 13.1.2012; see also
European Commission, Report on the application of Council Directive 2004/113/EC implementing the principle of equal
treatment between men and women in the access to and supply of goods and services COM(2015) 190 final.
E.g. To deny a loan or a mortgage to a pregnant woman.
E.g. Lack of access for prams in a shop.
This would refer to the case of incidents where a service provider (for example a plumber or Uber driver) harasses the client.
See above.
E.g a case of free access to a nightclub to women (but not to men) where the owner of the club instructs the employees at
the cash desk.
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– can the ‘legitimate aim’ also be invoked to justify directly discriminatory practices?
– how has the proportionality test been applied?
POSITIVE ACTION
16. Has your country taken advantage of the power to take positive action in the area of goods and
services (Article 6)? If so, what positive action has your country taken or does the national law allow
for? In your view, how effective has this been? Please briefly describe relevant case law if any.
17. In your country, are there any examples of more favourable provisions concerning the protection
of women in relation to pregnancy and maternity on grounds of gender in the area of goods and
services (see Article 4(2)? Please briefly describe relevant case law if any or other opinions issues by
other bodies, such as equality bodies and ombudsmen.
EMERGING ISSUES IN THE ON-LINE ENVIRONMENT
There are other areas which were not originally contemplated when Directive 2004/113/EC was drafted.
This section aims to understand whether areas have since emerged that are already considered covered
by the Directive and its implementing national legislation or case law or that could be addressed by them.
18. In relation to the platform economy:
– Are you aware how your country regulates equality issues related to the access to and supply of
goods and services in the platform economy? In particular, does your country regulate differently
the various platforms (for example with employment or self-employment legislation)? Please
explain.
– Are you aware of any examples of gender equality issues arising from sharing platforms (such
as AirBnb and UBER) in your country? If so, how have these been dealt with?
19. Are you aware of any issues in your country algorithmic discrimination in relation to access to
and supply of goods and services?10 In particular,
– Is there any evidence whether gender profiling/algorithmic discrimination has exacerbated
already existing problems of discriminatory access to and supply of goods and services or has
created new problems?
– are you aware of any study by academics or other bodies, such as trade unions, equality bodies
or supervisory bodies:
		 i.	concerning whether algorithms are constructed/used/selected in such a way to ensure gender
equality?
		 ii. in case of problems, how can individuals access justice?
RIGHTS AND DUTIES AWARENESS, ACCESS TO INFORMATION AND COMPLIANCE
20. Although not necessarily based on legal facts/material, you may be aware of studies which address
the following points:
– Is there any research which shows whether individuals are aware (or not) of their rights based on
Directive 2004/113/EC? (Please give a brief summary of findings and reference)
– What, if anything, is done by the State in terms of disseminating the adequate information to all
stakeholders regarding their rights and duties?
– Is there evidence that some women are at a particular disadvantage, with regards to these
rights? (Answers might include consideration of women of ethnic minorities, of lower economic
backgrounds, with disabilities or women in precarious or atypical employment, platform economy)
21. How does your country ensure/monitor the application of Directive 2004/113 (Article 13)? Are you
aware of any reports as per Article 16(1)?

10

Gerards, J. and Xenidis, R. (2020) Thematic Report, Algorithmic Discrimination in Europe.
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REMEDIES and ENFORCEMENT
22. What remedies and sanctions are provided for in case of violation of the rights under
Directive 2004/113/EC (Articles 13 and 14)? In your view, are these remedies and sanctions effective
and helpful for the ‘victims’ and/or effective deterrents for the ‘perpetrators’ (see Article 8)?
23. Does national legislation and/or case law provide for a shift of the burden of proof in cases related
to access to and supply of goods and services?
24. To your knowledge are infringements of Directive 2004/113 reported? Are you aware of any (other
than already mentioned) relevant domestic case law/complaints with equality bodies concerning
access to and supply of goods and services? If so, please describe the cases.
25. Are you aware of any cases of victimisation in your country, as per Article 10?
OTHER ACTORS INVOLVED IN THE PROMOTION OF EQUAL TREATMENT
26. In your view, what is the involvement of other actors in your country in shaping the key issues related
to discrimination related to access and supply of goods and services? Please, describe shortly the
involvement of any private or public stakeholders, besides that of the legislator/government, that
is/are playing a particularly positive and/or important role in your country (Article 12). In particular
consider the role of:
– national equality bodies;
– supervisory authorities (such as financial authorities);
– consumer protection bodies;
– ombudsman;
– social partners (e.g. collective agreement);
– NGO/civil societies.
Are you aware of any research done by these bodies in your country?
GOOD PRACTICES
27. Are you aware of any particularly good practices, which have been initiated by private or public
stakeholders which could be relevant in this area?
OVERALL ASSESSMENT
28. In your view, has Directive 2004/113 been useful in your country? Please give your overall assessment
of the implementation and impact of the Directive in your country and of the most pressing remaining
problems. In your assessment, please consider if the Directive has been correctly transposed, the
relevant case law and research in the area.
RELEVANT NATIONAL LITERATURE
29. Please provide a list of what you consider the most relevant recent bibliographic sources on gender
equality law in your country that sheds any new academic or policy insight on (the scope of) Directive
2004/113 and/or its implementation. (limit your list to a maximum of 5 references).
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres. You
can find the address of the centre nearest you at:
https://europa.eu/european-union/contact_en
On the phone or by email
Europe Direct is a service that answers your questions about the European Union. You can
contact this service: – by freephone: 00 800 6 7 8 9 10 11 (certain operators may charge
for these calls), – at the following standard number: +32 22999696, or – by email via:
https://europa.eu/european-union/contact_en

FINDING INFORMATION ABOUT THE EU
Online
Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european-union/index_en
EU publications
You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications. Multiple copies of free publications may be
obtained by contacting Europe Direct or your local information centre (see https://europa.
eu/european-union/contact_en).
EU law and related documents
For access to legal information from the EU, including all EU law since 1951 in all the
official language versions, go to EUR-Lex at: http://eur-lex.europa.eu
Open data from the EU
The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and noncommercial purposes.

